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Narrative

The western rock lobster industry is an iconic part of the West Australian identity.
Our industry has been built by family businesses across generations. Together,
we are one of WA's leading export industries, creating jobs and opportunities right
around our state.

When West Australians think of lobster, they think of special occasions, celebrations, time with family and
holidays.

We're a successful industry, but there is more we can achieve.

For our industry to reach its potential, we need to work together in pursuit of opportunity, while working equally
hard to protect ourselves from existing and future challenges.

As the peak body for western rock lobster fishers, Western Rock Lobster (WRL) is seeking support for an
integrated strategy for security, independence and community connection.

Central to this strategy will be negotiating changes to West Australian law that secure resource access
rights for both the western rock lobster fishery and other WA fisheries. We're proposing a property-based
framework for resource allocation and reallocation that puts the fishing industry on a level playing field with
other resource industries, such as mining.

Developing a legal framework that protects our businesses from changes beyond our control is critical given
changes in resource access, competing priorities for government, ongoing coastal development and the
encroachment of other industries on our fisheries.

Not only is this the right thing to do in terms of fairness, such a framework will provide the confidence our
industry needs to invest, innovate and create new jobs across the community.

To drive growth and maintain competitiveness, we are also proposing the establishment of an independent,
WA-based industry research network. This will be an industry-led partnership with the Commonwealth,
Western Australian Government and key research organisations that will use local expertise to prioritise research
initiatives that will add the most value to the West Australian industry. These priorities would be developed in
consultation with industry but could include areas such as maintaining optimal sustainable harvest, improving
productivity, maintaining social licence, policy for industry growth, supply chain optimisation and new lobster
product development.

State and commonwealth government funding provided for western rock lobster research through the Fisheries
Research and Development Corporation would be redirected to this new local research network partnership.
Funding would also be provided through a new unit-based membership fee, which all licence holders would
pay to WRL directly. This increased funding would be leveraged again through partnerships with other research
organisations, government departments, universities and the research initiatives of other industries.
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Narrative

The new membership fee would also enable WRL to become a financially independent industry
representative body, removing our dependence on government funding and the conditions that come with
that.

As a financially independent body, we would be unconstrained in our ability to promote our industry and
advocate, both publicly and privately, on behalf of our members.

We will have the resources we need to address the challenges we are seeing in our export markets today, as
well as the unforeseen challenges of the future.

Membership services would also include a new unit registry and quota trading platform. Together, this new
approach would strengthen the principle of resource co-management, with industry working in equal partnership
with the State Government for the sustained success of the industry.

To lock in this success for the long term, our strategy includes a renewed commitment to strengthening
the western rock lobster industry’s connection to the community and enhancing our social licence
to operate over time.

Central to this will be maintaining our industry’s world’s best practice approach to resource sustainability. It will
include maximising the jobs and business opportunities that our industry creates across the community, not
only in our own industry, but in other sectors, like tourism and hospitality. It will also involve a range of efforts
to increase the accessibility and availability of western rock lobster to the WA community, so that more West
Australians can enjoy local lobster.

The gradual development of local markets will be a key part of efforts to secure our industry’s future. Diversifying
beyond our traditional export markets will be critical to meeting current and future challenges, and the initiatives
in our strategy will provide us with valuable feedback on the extent of local demand for lobster, as well as the
partnerships, marketing and promotion necessary to develop successful domestic markets.

The initiatives in our strategy are designed to work together to increase economic returns within our industry.
They are designed to secure this increased value over the long term by building our industry’s reputation within
the WA community.

Not only will we see more local people eating fresh local lobster, we will provide new opportunities for our tourism
and hospitality industries to create and grow through new lobster experiences.

The introduction of our new membership fee will enable smaller fisheries across Western Australia to have
access to increased representation and industry development funding. Conditional operational funding
currently provided to WRL by the State Government through WAFIC will be redirected to support and develop
the broader WA seafood industry. Minor fisheries will also benefit from the research undertaken in WA through
our new research network partnership.

The stronger we can make all the fisheries in our industry, the greater the impact we will have on the West Australian
economy and community and the more resilient we will be when faced with new challenges, whatever form they take.
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Narrative

As Western Australia’s largest and most successful fishery, the western rock lobster industry has the
responsibility and ability to lead. Our integrated strategy is designed to secure the future of our industry,
while strengthening the broader seafood industry and increasing the value we deliver to the West Australian
community.

In doing this, we will build upon our iconic status to become an even bigger part of the West Australian identity,
setting a standard for other industries to follow as the best Western Australia has to offer locally, nationally
and around the world. Whether that be through the management of our fisheries, the quality of product, the
opportunities we create for other industries or our connectedness to the community.

We urge members to support our integrated strategy for the benefit of all within the industry.
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Implementation Framework
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2020 2021 2021 2021 2021 2022 2022 2022 2022 2023 2023
Q4 Q1 Q2 Q3 Q4 Q1 Q2 Q3 Q4 Q1 Q2

Deliverables RESPONSIBLE

Secure fishery resource access rights

Presentation of proposals to government,
including legislative amendments

Establish ministerial agreement on total
WRL, DPIRD
package

Negotiate legislative changes to ARMA WRL, DPIRD ---

WRL & WAFIC

Draft legislation DPIRD
Passing legislation by parliament Govt
ndependenceforWesiem FocicLobsr ||

Negotiate legislative changes to ARMA WRL, DPIRD

Define WRL constitutional changes WRL -
Draft legislative amendments to ARMA WRL, DPIRD

Passing legislation by parliament Govt

Implement WRL constitutional changes WRL

Define and implement business process
changes

Western Rock Lobster Research Network _
Develop business plan WRL ---

Obtain industry approval WRL

WRL

Formalise joint venture governance, funding,
and research project agreement processes

Define and implement WRL business process —
changes

Establish Unit Registry and Quota Trading

Platform

Develop business plan WRL

WRL, partners

Obtain industry approval WRL

Formalise governance, IT platform requirements

. . WRL, DPIRD
and service agreements with Government
Define and implement the platforms and L
business process changes
Monitor and improve BOB sales process WRL
Promote industry performance in L
sustainability and environmental accreditation
Promote industry performance in economic and L
social contribution to economy and regions
Identify other opportunities for facilitating —

community support

Source of Funding _
Existing funding arrangements with WA N
Government and WAFIC P

Existing funding arrangements with FRDC

. . WRL, FRDC

including development costs

WRL

Implementation of new funding arrangements

Setting of new industry fees WRL

Commencement of payment for new industry
fees

WRL



Benefits Table

INITIATIVE

Securing
local resource
access rights

DESCRIPTION

Legislation that
provides a prop-
erty-based frame-
work for resource
allocation and real-
location, putting the
fishing industry on
a level playing field
with other primary
industries, including
mining.

SECURITY

Reduces the risk
of unpredictable
policy changes un-
dermining the value
of existing fishing
access rights.

Provides greater
security and cer-
tainty around future
access and invest-
ment for members.

Delivers compen-
sation to members
and their families,
where government
reassigns access
rights for non-sus-
tainability reasons.

Maintains asset
value by providing
resource security
and the right to
compensation.

Draft Strategy for Security, Independence and Community Connection

Allows market forc-
es to set resource
access allocations.

Delivers resource
accessrights across
alllocal fisheries.

Provides the con-
fidence necessary
to underpin greater
investment in the
industry, leading to
increased local jobs
and business op-
portunities across
WA.

Creates a lower
cost framework to
achieve longerterm
ecologicaland com-
munity benefits.
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Benefits Table

INITIATIVE

Strengthening
local industry
representa-
tion through
financial
independence

DESCRIPTION

A new unit-based
membership fee
paid directly to
WRL by all licence
holders, indepen-
dent of the State
Government.

Services provided
to members to
include industry
representation, a
unit registry, quota
trading platformand
the establishment
of the research
network, as a part
of new approach
to co-management
with the State Gov-
ernment.

Abolishing of the
$300 annual indus-
try levy for each
licence holder.

Reallocation of
WRLs government
funding forindustry
development,
representation and
research for minor
fisheries in Western
Australia.

SECURITY

Ensures continuity
and certainty for
ongoing industry
advocacy, without
constraint.

Fosters greater
efficiency and effec-
tiveness in dealing
with crises andrisks
facing industry.

Mitigates risk
of government
funding becoming
unavailable in the
future.

Draft Strategy for Security, Independence and Community Connection

Empowers WRL as
a genuinely inde-
pendent advocate,
focused exclusively
on the needs of its
members.

Fosters WRL ca-
pability for greater
co-management as
a mature industry.

Creates more
opportunities for
members to be in-
volved in planning,
co-management,
co-investment and
other opportunities
to increase the
economic return of
the industry.

Enables WRL to
provide valuable
new services for
members such as
establishing a unit
reqgistry and quota
trading program.

Provides WRL with
resources to estab-
lish a WA-focused
industry research
network.

Reallocation of
WRL's government
funding forindustry
development,
representation and
research for minor
fisheries in Western
Australia.

Delivers increased
growth, jobs and
business opportu-
nities across the
industry, for the
benefit of all West
Australians.

Increases the
industry’s capacity
toenhanceits social
licence to operate.
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Benefits Table

INITIATIVE

Establishing
a WA-based
industry
research
network

DESCRIPTION

A new, WA-focused
industry research net-
work, where research
priorities are developed
in collaboration with
the local industry and
deliveredin partnership
with other research
partners.

Local research priorities
previously identified
include maintaining
optimal sustainable
harvest, improving pro-
ductivity, maintaining
social licence, policy
development, supply
chain optimisation and
new lobster product
development.

State and federal
government funding
currently allocated to
WRL through FRDC to
be redirected to the
new research network.

An additional contri-
bution to be provided
by WRL and funded
through the new
membership fee, with
leveraging sought from
research partners.

State Government
to continue to fund
research into best
practice management
and biological pro-
grams, such as stock
assessment and wildlife
mitigation measures.

SECURITY

Establishes a vehi-
cle for the delivery
of research pro-
grams focused on
securing the future
of the western rock
lobster industry.

Utilises new tech-
nologies and inno-
vation to underpin
future competitive-
ness of the industry.

Increases the ca-
pacity and flexibility
of the industry to
respond to future
threats.

Draft Strategy for Security, Independence and Community Connection

Creates a genu-
inely independent
research body, with
local decision mak-
ing and research
priorities driven by
industry.

Gives the local
industry ownership
of the intellectual
property developed.

Provides greater re-
sources for research
through direct
investment and the
leverage of funding.

Builds research
capacity through-
out the state for
lobster.

Underpins the
future viability
of the industry
and therefore
the viability of
many regional
communities and
businesses.

Increases support
for research that
benefits the wider
industry and com-
munity.

Increases funding
for public research
organisations.
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Benefits Table

INITIATIVE

Strengthening
the western
rock lobster
industry’s
connection

to the WA
community

DESCRIPTION

A three-pronged
approach to building
community support
and enhancing social li-
cence for the long-term
success of the industry.

Continuing our in-
dustry’s world’s best
practice approach to
resource sustainability.

Through new services
provided to members,
including increased
funding and focus for
local research, maxi-
mising the economic
contribution of the
industry to the WA
community.

Making it easier to
access western rock
lobster by the WA com-
munity by working with
other local industries,
such as tourism and
hospitality, removing
physical barriers to
back of boat sales
and promoting the
availability of western
rock lobster in the
community.

Monitoring the success
of measurestoincrease
access and working
with industry on a
permanent platform
to manage increased
domestic availability
and minimising black
market sales.

SECURITY

Enhances social
licence to operate.

Fosters market
diversification.

Generates trust
and support for
the industry with
key stakeholders
and the commu-
nity.

Draft Strategy for Security, Independence and Community Connection

Enables industry to
facilitate continual
improvements in
community support.

Gives government
confidence in
industry’s ability to
self-manage.

Builds community
trust and support.

INCcreases commu-
nity involvement
with the industry
andlocal support.

Provides in-
creased jobs and
opportunities in
other industries,
such as tourism
and hospitality,
while contributing
to regional devel-
opment.

V1e+ Sept 2020
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Resource Access Rights

Summary Paper

Security of access to aquatic resources is critical for Western Australian fisheries.

Western Australian commercial fishers are sophisticated, complex and modern businesses that serve extended
domestic and international supply chains, delivering high quality produce at competitive price points. Like other
such businesses, they have many core needs that enable longevity and profitability. Most fundamental of all,
however, is security of access to the aquatic resources that these businesses rely upon — without access to
fish, there can be no fishing industry.

Further, given the capital intensive nature of modern fisheries businesses, what is required is not only access
to a resource today, but a high degree of confidence that that access will be available into the future. Long-
term security of access rights is critical to allow the State’s fisheries to make sound and rational commercial
decisions and to invest in their businesses. Without this, the profitability and future growth of this foundational
State industry is under threat, and the opportunities that exist in currently under-utilised fishery sectors and
downstream value-adding will be left by the wayside.

The best way to provide security and sustainability is rights-based fisheries
management regimes.

Historical record and practical experience demonstrate that the most effective means to manage fisheries for
both maximum economic yield and long-term ecological sustainability is to adopt rights-based approaches,
paired with overall catch or effort limits. Under such a system, all fishers — commercial, recreational and
traditional/customary alike — hold a secure right to access a proportional amount (their quota) of the overall
sustainable harvest.

These rights should be secure, indefinitely renewable, and may be traded, leased, used as collateral, ideally able
to be sub-divided, and otherwise treated as akin to other forms of property. As quota is proportional, when times
are good and the total allowable catchrises, all fishers share the rewards of careful ecological management and
benefit from increased entitlements. When times are bad, all fishers similarly share the necessary constraint
equally. Rights-based approaches also allow for market mechanisms to operate, removing much of the need
for government intervention in day-to-day management, encouraging rights holders to responsibly manage
the resource and natural environment.

Western Australian policy and practice in fisheries management - formerly world-
class - is now contributing to the problems facing industry.

Western Australian fisheries have had a deserved reputation for excellence in fisheries management and
ecological sustainability. Over 90 percent of the State’s fisheries have now attained MSC certification. Meanwhile,
since the 1960s government has increasingly adopted limited entry licensing and control regimes, culminating
in world-leading policy positions and government-led dialogue in the late 1990s and 2000s in support of rights-
based fisheries management approaches.

Draft Strategy for Security, Independence and Community Connection V 1+ Sept 2020
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Resource Access Rights

Summary Paper

However, the current implementation of policy and practice under the present FRMA regime, and aspects of the
transition to the new ARMA regime, are sub-optimal and no longer best support fisheries management in the
State. Two recent high-profile examples of how fisheries have been endangered by decisions of the Western
Australian Government include the Western Rock Lobster fishery proposals of 2018-2019 and the ongoing
construction of the Ocean Reef Marina.

However, industry observers would be aware of other examples over the past few decades.

¢ Many of these issues are highly technical, not easily summarised, and discussed in more detail in the body
of this report. However, in broad general terms, most of the problems relate to:

e Alack of security for fishing rights, both currently and into the future;

e Insufficient recognition of the value of those rights, including the importance of avoiding dilution of equity
and other unfair treatment by government;

e Alackof clear, transparent and equitable processes to manage fisheries and ensure commercial fishers are
not unfairly treated by decisions of government to allocate or re-allocate access;

e Alack of recognition in policy and principle of the potential impact that non-fishers may have on aquatic
resources, including property developments, seismic surveying and other activities;

e Alackof broadrecognition by the State that decisions of the State can seriously affect the rights of commercial
fishers and their livelihoods, and that in principle wherever this occurs compensation should be payable; and

e Alackof clarity, certainty, transparency and fairness in existing limited compensation mechanisms.

A reform agenda to overcome these deficiencies and ensure continued prosperity.

In order to address the range of issues discussed above, industry has identified 9 immediate reform priorities,
together with additional longer-term guiding principles. Taken together, this programme of reform will enhance
the security of fishing access rights and provide the conditions precedent for sustainable commercial fishing
to flourish in the State.

Draft Strategy for Security, Independence and Community Connection V1e Sept 2020
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Resource Access Rights

Summary Paper

The priority recommendations are as follows:

¢ Recommendation 1: State shall not be empowered to dilute rights within a managed fishery.

Measures to limit the ability of the State to disturb the equity and value of fishing rights already issued, and
ensure equity amongst rights-holders.

¢ Recommendation 2: State shall not hold shares in or participate within a managed fishery.

Addressing the significant sovereign risk concerns posed by the current ability of the State to act as a direct or
indirect participant in commercial fisheries.

¢ Recommendation 3: Primacy of fishing rights in managed fisheries not to be circumvented
through exemptions.

Ensuring that a level playing fields exists between all fishers, and that the clear management regimes and
licensing schemes established under legislation are protected.

¢ Recommendation 4: Secure rights to be the basis for all commercial fishing.

Addressing the potential scope creep demonstrated in quasi- or fringe-commercial fishing activities, and
protecting the value commercial-class fishing licences.

¢ Recommendation 5: Transitions between management regimes to be on fair and just terms

Measures to address deficiencies in the transition processes between current FRMA authorisations and
proposed new ARMA regimes.

¢ Recommendation 6: State to assist transitions to occur without imposing taxation burden on
rights-holders.

Seeking affirmation and action by the State to ensure that new management arrangements do not result in
unfairly burdensome taxation impacts on fishers.

e Recommendation 7: Better incorporation of recreational fishers within management regimes.

Proposed measures to facilitate the administrative processes of applying rights-based approaches to
recreational fishers and management of their collective catch effort.

¢ Recommendation 8: Where actions of the State affect the rights and livelihoods of fishers,
compensation should be payable.

Ensuring that the principles of compensation are at the forefront of fisheries management actions, allow market-
based mechanisms to function, and follow processes that are clear and equitable.

¢ Recommendation 9: Security of resource access represented by fishing rights to be
enhanced and protected.

A range of measures required to further address the current status of fishing rights in Western Australia, that
bear many of the attributes of property rights, ensuring that operation of the new legislation is comprehensive
in its recognition of more secure resource access rights.

Draft Strategy for Security, Independence and Community Connection V1e Sept 2020



Independent Funding

Independence for Western Rock Lobster

The foundation for a successful resource-based management partnership between
Industry and Government needs to be built on certainty of resource security,
working together in a co-management approach that facilitates understanding of
each other’s roles, shared goals and delivery of enduring outcomes that provide
profitable returns on investment for industry, benefits to the community and
effective delivery of services required from the partnership.

As in any partnership, it needs to be built on respect, trust and independence in being able to resolve issues
and risks faced by the parties, advocacy for different views and reaching solutions without undue exercise of
power by either of the partners.

Ongoing investment in advocacy and representation, effective partnerships and collective industry investment
by WRL is required to continue to achieve ongoing improvement in industry’s position within the western rock
lobster fishery and post-harvest marketing sector, within an increasing complex and changing world. Such
investment must include maintaining the co-operative support of community and other stakeholder interests.
Building and maintaining the research capacity needs to go well beyond understanding the status of resource
biological sustainability and as an industry overcome new challenges as they emerge. This needs to be in all
aspects of resource use, technologies, markets and representation affecting ownership, the management of
access rights and maintaining industry’s competitive capacity and economic performance.

WRL in the interest of industry as a whole has sought to develop this concept in a stronger partnership with
stakeholders but most importantly working with the WA Government, Minister for Fisheries, Parliament and WAFIC.

The key elements are focused on the following four major initiatives provided in summary form:

1. Securing resource access rights for all aguatic resources and fisheries;

2. Building the financial independence needed and unrestricted capacity for freedom in advocacy, representation
and delivery of services for industry including establishing a unit register and quota trading platform;

3. Establishing a research network that provides greater leverage on funding, increased and diverse research
capacity through partnering with key research providers and industry itself in control of setting priorities and
decision making; and

4. Facilitation of local market and community support initiatives relevant to maintaining WRL and industry’s
social license to operate.

A summary of the expected benefits from the proposed approach are expressed below:

Resource access security

e Security

- Maintaining asset value by having resource security and right to compensation
¢ Independence

- Allows market forces to determine resource access allocations
¢ Community

- Low cost framework to achieve longer term community benefits

Draft Strategy for Security, Independence and Community Connection V 1+ Sept 2020 13



Independent Funding

Independence for Western Rock Lobster

Self-funding

e Security
- Greater efficiency and effectiveness in dealing with crises and risks facing industry
— Continuity and certainly for genuine industry advocacy without constraint

¢ Independence
- Professionally WRL is capable of greater co-management as a mature industry

- Enable the peak body to provide valuable new services for Members such as establishing a unit registry
and quota trading platform

¢ Community

- Re-allocation of WRLs government funding for industry development, representation and research for
minor fisheries in Western Australia

- Increasesindustry’s capacity to deliver on social licence to operate
Research Network

e Security

- Industry control over generating the knowledge and technology it needs

- Increased capacity and flexibility to respond to threats to industry

- Utilising new technologies and innovation to underpin future competitiveness of the industry
¢ Independence

- Allows industry to manage its own research priorities and decision making

- Provides greater resources through direct investment and leverage of funding

- Provides forindustry ownership of the intellectual property
¢ Community

— Builds research capacity throughout the State for lobster

- Underpins the future viability of the industry and therefore the viability of many regional communities
and industries

- Increased support for research that benefits the wider industry and community
- Increased funding for public research organisations relevant to this industry

Community Connection

e Security
- Maintaining social licence to operate
- Market diversification
- Generates trust and support for the industry
¢ Independence
- Enablesindustry to facilitate continual improvements in community support
- Gives government confidence in industry’s ability to self-manage
e Community
- Builds community trust and support
- Builds community involvement with the industry and local support
— Assists other sectors such as hospitality, tourism and regional development

Draft Strategy for Security, Independence and Community Connection V1e Sept 2020
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Independent Funding

Independence for Western Rock Lobster

Without further industry funding and investment in these four key elements, WRL will continue to be limited in
its capacity to deliver an effective strategy and resulting benefits that provide the security and opportunities
for a more resilient and competitive industry in a more complex world with changing needs and priorities in the
use of aguatic resources.

Proposed Approach to Funding

It is intended that there be two phases. Phase one involves the establishment of the legislative and legal
framework for industry funding (potentially by mid-2022) along with the machinery for establishing the research
network and the initial business case and research priorities, including the development of the business case
for the unit register and quota trading platform. Phase two involves the implementation of the service elements
supported by industry and final setting of the fee structure having the majority support of the industry by
plebiscite (75%) and implementation (potentially early 2023).

Phase 1: Proposed funding mechanism

The identification of potential independent funding solutions for WRL beyond existing arrangements has
involved the development of principles to be considered and included an examination of other industry funding
arrangements outside Western Australia.

The proposed forms of self-funding that were considered were either a specific regime in the Aquatic Resources
Management Act 2016 (ARMA), or a general regime applying to many forms of primary production, in the style
of the Commodity Levies Act 1990 (NZ) (NZ Act). Constitutional issues in Western Australia made the NZ Act an
inappropriate model. Therefore, the focus shifted to an examination of various alternatives under ARMA and
the WRL constitution which sought to minimise government involvement and transitioned the onus of funds
collection to become the direct responsibility of WRL and its membership.

Legal advice has supported the feasibility of the following stepwise approach to WRL being responsible for,
and having independence in, the collection, control and use of its funds without Ministerial intervention in its
advocacy. Thisis to be achieved by combining a minimal legislative approach through amendment of ARMA and
amendment to the existing WRL constitution, the latter providing the independence and control for industry.

The proposed approach is as follows:

1.  WRL could enter into an agreement with the Minister for Fisheries to provide services including representation,
a unit registry, quota trading platform and the establishment of the research network including planning
and managing the WRL aquatic resources (or as otherwise prescribed). Government would need to specify
its commitment to core services they provide. The bargain reached will need to include commitment to the
principles of legislative amendments under ARMA including changes to the WRL constitution with detail of
each of the elements to be defined and any limitations. The agreement will need to specify what happens to
the funds in the event industry members by plebiscite decide to dissolve WRL and/or appoint an alternative
organisation to represent their industry. While there will be government intervention at the outset, this can
be managed by negotiation and once the agreement is in place, such intervention will be limited (depending
on the terms reached). Similarly, a funding agreement would need to be in place with FRDC for transfer of
funds direct to Western Rock Lobster for allocation to the research network.
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Independence for Western Rock Lobster

10.

1.

12.

Itis legally possible for the issue or renewal of a managed fishery licence to be made conditional upon financial
membership of and good standing within a peak representative body, like WRL (or another body prescribed
for another fishery). The collection and application of membership fees would then be a matter for the
representative body in accordance with its constitution or articles of association, albeit secured by the threat
of suspension of a licence or entitlement for non-payment.

Again, there will be some government intervention involved in the selection of the peak representative
body, as should likely be expected with any form of compulsory extraction of funds, although some means of
minimising the intervention is thought possible.

The Governance powers of the Council covered by both the constitution and supporting legislation would
set requirements of membership, fees to be paid, interim arrangements for persons intending to acquire a
licence or unit entitlement in the fishery, the return of fees, membership application, criteria for appointment of
members and expulsion, provision of member details, membership record to be kept, ensuring proper financial
accountabilities are met in financial administration and reporting. This would need to include cancelling of
any membership to relevant parties. Any limits to be placed on the use of funds such as donation payments
to individual politician or political parties or use of funds applied in competition with members of the Council,
could be expected to be included. The summary legal advice provided indicates a number of specific clauses
to be amended in the WRL constitution. They are reported as clauses 3.1,3.25.2,5.4,5.5,5.6, 7.1, 7.2 and 22.

Recovery for non-payment of fees, interest, plebiscite requirements of members for setting of fees and
amendment of fees, budget and reporting procedures to its members by the Board, procedures for dispute
resolution, limits on financial investment, how funds can be applied and for what purpose, governance,
audit and performance reporting are matters that could be expected to be already covered including normal
procedural steps for constitution amendments, enforcement compliance by the constitution, existing
corporate law as applicable or common law principles.

The creation by legislation or ARUP or Management plan of a condition of required Membership of WRL before
and upon grant, transfer or renewal of a licence, resource share or entitlement (preference is by legislation
amendment to ARMA S 34, S36, S52 and S134).

The body for each industry (i.e. WRL) be prescribed by Regulation or Gazettal including terms for such
appointments (powers to be set by legislation).

The administrative steps necessary limiting the power of the Minister to amend or withdraw the appointed
body without proper cause creating the circumstance for judicial or administrative review should the steps
not be followed (prescribed by legislation).

The repeal of, the Fishing Industry Promotion Training and Management Levy Regulations 2016 which would
abolish the current $300 per MFL Industry levy collection.

The authorisation of WRL as a prescribed body under s 51 of the Competition Code so as to limit any action
arising from compulsory membership to a peak body as a condition of legislation before acquiring any
entitlement in the fishery. If necessary pending further advice, whether additional amendment to s51CCA to
specifically exclude, for the purpose of s 51 CCA, the act of refusing to grant or renew, or suspending, a right,
licence or entitlement for want of the right-holder being a member of the peak representative body.

Mandatory legislative provisions in ARMA or in subsidiary legislation establishing mandatory conditions for
selection of appropriateness of a peak body including consultation obligations (ss18 and 273) cross referencing
to 8 above.

The inclusion of penalty provisions if necessary while one’s licence or entitlements are suspended (including
for non-payment of membership fees).
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The full detail of the steps required to implement this independent funding option is provided in detail by Quinn
Emanuel in the attachment.

This approach clearly transitions the collection and management of representational funds from overall
control of the Minister and DPIRD to reside with the authorised peak body for the industry. With appropriate
legislative checks and balances and appropriate negotiated agreement with the State Minister for Fisheries and
Government, legal advice indicates that independence in funding and industry representation is achievable.
The key to progressing down this pathway will be acceptance by the Minister for Fisheries on the net benefits
resulting from a stronger partnering of an industry led approach to resource management, in this case the
West Coast Rock Lobster Managed Fishery.

The co-operation of the Commonwealth Minister under paragraph 6.2 is believed to be achievable.

Other matters covering governance, limits on how funds might be limited to certain types of investments,
procedures for debt recovery, penalty provisions, the creation of offences and the issues of dissolution and
disbursement of funds appear to be manageable.

Overall legal advice indicates the pathway outlined provides a solution to the independence sought by WRL
as equal partners with Government in the management of the industry in all its facets. This proposal is an
innovative approach and with careful legal guidance and a well-made case is considered achievable.

WRL is satisfied that the direction proposed by the steps outlined could be progressively adopted as the
preferred independent funding model for the western rock lobster industry (Australia’s most valuable single
species wild caught fishery) and act as a model for other peak bodies to gain independent funding. Ideally
further legal requirements and agreement with the Minister and Government (including amendments to ARMA
targeted for security of resource access rights as advised by the Minister for Fisheries) to be scheduled for the
same enactment of amendments and timelines.

Phase 2: Implementation
Following consideration of all four elements of the proposed WRL Strategy and detailed financials including
the final setting of fees, a plebiscite of WRL Members to determine the level of support for the Strategy can be

expected around mid-2021.

Given industry support through the plebiscite, agreement with government is expected in 2021 and enactment
of legislative amendments is expected in early to mid-2022.

This table illustrates the expected timeline for the development and delivery of the Strategy for security,
independence and community connection for the western rock lobster industry.
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Independence for Western Rock Lobster
2020 2021 2021 2021 2021 2022 2022 2022 2022 2023 2023
Q4 Q1 Q2 Q3 Q4 Q1 Q2 Q3 Q4 Q1 Q2
Deliverables RESPONSIBLE

Secure fishery resource access rights

Presentation of proposals to government,
including legislative amendments

Establish ministerial agreement on total .-.
WRL, DPIRD
package

Negotiate legislative changes to ARMA WRL, DPIRD ---

Draft legislation DPIRD -
Passing legislation by parliament Govt --
Independence for Western Rock Lobster _

WRL & WAFIC

Negotiate legislative changes to ARMA WRL, DPIRD
Define WRL constitutional changes WRL
Draft legislative amendments to ARMA WRL, DPIRD
Passing legislation by parliament Govt
Implement WRL constitutional changes WRL

Define and implement business process
changes

Western Rock Lobster Research Network _
Develop business plan WRL ---

WRL

Obtain industry approval WRL

Formalise joint venture governance, funding,

i WRL, partners
and research project agreement processes

Define and implement WRL business process

WRL
changes
Establish Unit Registry and Quota Trading
Platform
Develop business plan WRL
Obtain industry approval WRL
Formalise governance, IT platform requirements

. . WRL, DPIRD

and service agreements with Government
Define and implement the platforms and —
business process changes
Monitor and improve BOB sales process WRL
Promote industry performance in o
sustainability and environmental accreditation
Promote industry performance in economic and o
social contribution to economy and regions
Identify other opportunities for facilitating o

community support

Source of Funding _
Existing funding arrangements with WA in place

Government and WAFIC P

Existing funding arrangements with FRDC

. . WRL, FRDC

including development costs

Implementation of new funding arrangements WRL ------
Setting of new industry fees WRL --

Commencement of payment for new industry WAL ..
fees
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Summary Paper

Hard work, sound management and careful ecological stewardship has built the
Western Rock Lobster fishery into one of Australia’s most valuable and successful
wild-catch seafood sectors.

However, as with any other successful industry, competition is emerging in premium high-end international
seafood markets, with Western Rock Lobster facing increasing competition in markets worldwide from other
Australian and international lobster species. Further, the importance of adhering to best practice in securing
community licence to operate, and increasingly the needs of understanding and responding to shifting
ecological and environmental pressures, have the potential to interrupt the continued success and profitability
of the industry.

More than ever before, it is critical that fishers, processors, wholesalers, exporters and retailers are provided
with world-leading science and research, and the technology, tools and understandings that flow from it, to
ensure that the Western Rock Lobster industry remains a global leader.

Like most other Australian primary producers, Western Rock Lobster fishers pay an industry levy that, paired
with government contributions, supports a research body aimed at securing these knowledge and research
outcomes for industry - in this case, the Fisheries Research and Development Corporation. However, the unique
nature of the marine estate and the number of industries that impact upon it, paired with the vast and diverse
array of fishing industries and their varying target species found across Australia, require this body to have
a similarly wide scope. This means that it cannot consistently deliver the regional, species or industry focus
required to drive best outcomes for the Western Rock Lobster industry.

Of the annual levies paid by Western Rock Lobster fishers under the present system, less than 10 percent is
translated to research directly and exclusively relevant to the fishery.

To address this, the Western Rock Lobster Research Network will, in partnership with industry, research
institutions and the State and Commonwealth governments, provide the specific focus that the sector needs
and deserves. Under a lean collaborative model that does not seek to replace, but instead work with the best
marine science and significant research expertise capabilities found in Western Australia, nationally and
internationally, the Network will deliver on the priorities of the Western Rock Lobster industry. Local industry
decisions made based on the real needs and concerns of the industry will drive research priorities, drawing on
the best scientific capabilities available.

In achieving these outcomes, the Network will commission and support Western Rock Lobster research
programmes that are focused, flexible, and acutely responsive to the needs of the sector. The Network will
work with and across all potential sources of knowledge, including government, industry, academia and
private research providers, as well as partnering with existing joint-venture, funding and project management
arrangements such as the Western Australian Marine Science Institution.

With the proposed structure guided by successful existing formal mission-oriented, industry-government-
research collaborations, commercial and other potential partnership arrangements will be at the heart of the
Network’s operations, allowing it to leverage industry funds and deliver the best possible outcomes. However,
sharing and capture of data and outcomes will always remain a core component of the Network to ensure that
industry directly benefits from the endeavours of the Network.
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For an additional industry levy amount of one percent, the distribution of which will be completely transparent
to participants in the Western Rock Lobster industry and, through appropriate governance and management
controls, subject to industry’s oversight and control, the Network is expected to:

¢ More than double the direct funds invested in research and development that directly benefits the Western
Rock Lobster industry, and through leveraging likely increase total annual research and development
resourcing to over $10 million;

e Embed far greater Western Rock Lobster industry control over the research and development priorities that
it funds;

e Facilitate local industry and expert decision-making to procure and support the best science and technology
for the benefit of the industry;

e Support and deliver new knowledge, innovation and technologies to improve productivity and profitability
along the supply chain;

e Increase market research and product development expertise to maintain premium export market
competitiveness;

e Provide greater capacity to identify, respond to and capitalise on new and emerging opportunities, while
concomitantly responding to existing and new environmental and market threats;

e Deliver policy, economic and social research to maintain excellence in resource management, improve domestic
operating environment and maintain social licence to operate; and

e Attract significant additional funding and expertise through strategic partnerships that increase the size,
scope and impact of value-adding research for the industry.

This does not mean that the Western Rock Lobster industry will not continue to invest in the research
requirements of the broader Australian fishing industry in which it is a participant. The industry will continue to
support the FRDC in this regard, but through the proposed network will take control of the direction and leverage
of the portion of its investment that pertains to specific Western Rock Lobster knowledge and technology needs.

Subject to approval from the Western Rock Lobster Council board, next steps towards implementation and
review are as follows:

1. Develop aninvestment business case for the Western Rock Lobster Research Network

2. Achieve industry support for the Strategy for security, independence and community connection for the
western rock lobster industry

3. Acquirein principle support from the Western Australian Government for a Western Rock Lobster Research
Network

4. Advise FRDC of intent and seek input on future funding arrangements

5. Develop detailed research and development plan in consultation with Western Rock Lobster industry
participants and stakeholders

6. Complete a detailed business plan and investment case for implementation of the Western Rock Lobster
Research Network
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7. Enterinto negotiations with potential strategic partners including the Western Australian Government, FRDC
and private and public research organisations

8. Establish joint venture and other required formal relationships with key co-investors and strategic partners
finalising operational agreements covering governance funding and individual project agreements and
accompanying business management processes.

9. Implementation

The Western Rock Lobster Council Board will be provided with opportunity to make informed decisions as to
whether to continue to progress the development of the proposed Network at key stages along this process.
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Community Connection

Reference document

The western rock lobster resource is a community owned resource with a social
licence to operate governing the combined commercial lobster fishing industry.

That s, the community has principles and expectations according to which the resource is accessed by licenced
fishers and utilised by the industry and various stakeholder interests. These principles are often translated
into legislation and policy of Governments and encapsulated within the objectives and strategies of the Fish
Resources Management Act 1994, the Aquatic Resources Management Act 2016, the Fisheries Adjustment Schemes
Act 1987, various conservation and environmental protection legislation both State and Commonwealth, and
other regulatory requirements impacting on many aspects of commercial fishery operations.

Key performance indicators for commercial fisheries in maintaining a social licence to operate can be measured
across three key principles:

1. The sustainability of the resources on which the fishery depends;

2. Maximising the value and community benefits derived from the resource both directly and indirectly through
access and utilisation; and

3. The extent to which the Western Australian community is able to legitimately and reasonably access the
resource for personal consumption and in support of tourism objectives, within the constraints of market
forces.

The western rock lobster industry performs exceptionally well under the first two key principles of sustainability
and maximising the value from the resource. However, there is opportunity for improvement under the third key
principle of community access for consumption given the WA Government, Minister for Fisheries and hospitality,
tourism and retail sectors plus some in the community have indicated a desire for increased availability and
accessibility of western rock lobster on the local market.

1. Resource Sustainability

The management of the western rock lobster fishery has performed at world’s best practice in its sustainability
objectives, despite recent events relating to the Covid-19 pandemic crisis. This global sustainability leadership
is most evidenced by the West Coast Rock Lobster Managed Fishery being the first fishery in the world to be
certified sustainable by the Marine Stewardship Council (MSC), a proud independent third-party certification
that has been held for twenty years now. This period included immense change in the fishery’'s management
from input effort controls to quota management and catch reduction to effect biomass recovery. These changes
were underpinned by effective world class science reporting on recruitment, breeding stock levels and rates
of exploitation with independent data incorporated within an unprecedented four different stock assessment
population models used to inform industry-government decision making.

Concurrent with sustainable resource management, risk-based decision making and science has

facilitated adaptive management strategies applied by the commercial industry in managing
and minimising whale and seal interactions with fishing gear.
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On all performance measures applied by the Department of Regional Development and Primary Industries under
Ecosystem Based Fisheries Management, the commercial fishery is operating sustainable.

Quota management and particularly its introduction has resulted in rapid change at considerable costs to the
commercial rock lobster industry. Most prominent is the reduction in the number of commercial boats accessing
the resource and associated reduction in employment, capital, fuel and bait usage2. The quota system has
realised its intended purpose to produce one of the more economically efficient and sustainable rock lobster
fisheries in the world. This enables the commercial fishery to reasonably deal with any shocks arising in markets
or unexpected environmental events impacting on the rock lobster resource. Integrated Fisheries Management
and allocation of resource shares to the recreational and commercial fishing sectors have set a pathway for
ensuring resource sustainability into the future.3

2. Maximising the value and community benefits derived from the resource

The western rock lobster fishery is globally and locally iconic. It is the most valuable, single species wild caught
fishery in Australia and relative to other Australian jurisdictions it accounts for almost 58% of Australia’s lobster
export value and more than double the exports of New Zealand. The industry itself is comparable in size to
Western Australia’s wool, sheep meat and milk production industries.#

Pre-COVID, the western rock lobster industry contributed more than a half a billion dollars annually to the Western
Australia economy which accounts for approximately 6% of the State’s non-mining Gross Value Product. This significant
economic activity generates 2,400 direct and indirect jobs across the State primarily in the managed fishery, processing,
boat building and tourism. This is more people than any of the four “big banks “in Western Australia.’

The western rock lobster industry also makes an important economic and social contribution to our State by
supporting and in some cases underpinning regional communities. The most significant of these being Geraldton,
Dongara, Kalbarri, Jurien Bay, Cervantes and Lancelin.

Of similar significance, the western rock lobster industry is committed to the guiding principle of maximum
economic yield (seeking maximum fleet profits at lowest operating costs) in determining the annual Total
Allowable Commercial Catch for the fishery. This has resulted in historically high catch rates and efficiencies for
the commercial fishers. The recreational sector has also benefited greatly from the successful management of
the commercial fishery. There are now more than 55,000 licenced recreational lobster fishers, almost doubling
historical figures since quota management has been adopted within the commercial fishery. Without having
explicit economic information on the fishery, its significance across Australia and potentially the world is of major
standing, providing social and derived economic benefits to the Western Australian community. Western rock
lobster is now the most caught recreational species surpassing blue manna crabs in numbers caught within
Western Australia.

TWEST COAST ROCK LOBSTER RESOURCE STATUS REPORT 2019 S. de Lestang, M. Rossbach, Laura Orme and Graeme Baudains. In: Status Reports
of the Fisheries and Aquatic Resources of Western Australia 2018/19: The State of the Fisheries eds. D.J. Gaughan and K. Santoro. Department of
Primary Industries and Regional Development, Western Australia. pp. 37-42

2Caputi, N., S. de Lestang, C. Reid, A. Hesp & J. How (2014). Maximum economic yield of the western rock lobster fishery of Western Australia after
moving from effort to quota control. Marine Policy 51(2015) pp452-464.

3Integrated Fisheries Allocation Advisory Committee (2006)./ntegrated Fisheries Management Allocation Report-Western Rock Lobster Resource.
Fisheries Management Paper No.218. February 2007, Department of Fisheries, Perth. Western Australia.

4Western Rock Lobster 2017, Economic Contribution Report. Acil Allen Consulting.

5Western Rock Lobster 2017, Economic Contribution Report. Acil Allen Consulting.
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3. Western Australian community access to western rock lobster for consumption

The Western Australian Government, Minister for Fisheries and hospitality, tourism and retail sectors plus some
in the community have indicated a desire for more availability and accessibility of western rock lobster on the
local market. Due to social licence to operate, the western rock lobster industry must be committed to meeting
local demand at fair market prices and should also seek opportunities to utilise the iconic, premium seafood
product to benefit other sectors such as hospitality, tourism and retail, especially in the wake of the severe
impacts on those sectors from COVID.

The industry’s peak body, Western Rock Lobster (WRL) is committed to increasing availability and accessibility
of western rock lobster on the local market. Trials over the last few years of the Local Lobster Program to supply
tagged lobster during the peak local demand periods of Christmas and Easter were successful although they
were inflexible, small scale, not able to provide continuous year-round supply and did not come under the TACC.

Over the last few years WRL has been examining various options for increasing local supply. In early 2020 and
as part of the COVID-19 response package, WRL recommended “an optional simple mechanism for active fishers
to convert entitlement for local sales including from back of boat.” This recommendation was accepted by the
WA Minister for Fisheries and the Back of Boat (BOB) lobster sales mechanism has since been designed and
implemented through a management plan amendment. The Back of Boat lobster sales mechanism is detailed
in Appendix 1to this papetr.

WRL have defined the following objectives for developing the local supply component of the Strategy for security,
independence and community connection for the western rock lobster industry:

i. Toincrease availability and accessibility of western rock lobster for domestic consumption in primarily
Western Australia as part of the industry’s social licence to operate. As previously outlined by the Western
Australian Government, the focus has to be improving availability of rock lobster supply within regional
Western Australia adjacent to the fishery and to restaurant outlets as a domestic attraction tourism
related development opportunity.

ii. To provide a permanent platform to manage an increased domestic availability of rock lobster whilst
minimizing black market illegal take and sale of rock lobster.

iii. Toidentify and remove any access or activity constraints to jetty or harbor facilities that limit the sale of
BOB lobsters in major ports such as Mandurah, Geraldton and the Perth Metropolitan Region.

iv. To work with existing Western Australian registered receivers and retailer, hospitality and tourism
sectors to facilitate local sales and where identified and feasible, remove constraints to other local sales
developments.

v. To develop the local market and generate demand by promoting western rock lobster as an iconic and
premium seafood product for tourists, in restaurants and for members of the public.

vi. Ultimately the price of BOB lobster is to be determined by the fisher and purchaser however WRL would
expect that BOB lobster pricing would be consistent with beach prices according to grades

vii. Documenting and informing the community (including decision makers) on already existing supplies of all
lobsters currently sourced by Western Australian consumers

In specifying these objectives, WRL is mindful that beach prices for western rock lobster are currently at reduced
levels compared with pre-COVID due to current constraints on access to export markets both through reduced
air transport availability for live lobster and lower consumption in export markets.
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Back of Boat (BOB) lobster sales mechanism

The new back of boat (BOB) sale mechanism will allow fishers to land up to 100
lobsters per day which may be sold directly to local restaurants, fresh fish retailers
and the public.

Landing and reporting

1. Fishers may land up to 100 lobsters per trip, which may be sold to a person or business who is not a registered
receiver.

2. Thenumber of BOB lobsters needs to be indicated in the pre-landing nomination made via Fish Eye. Fishers
therefore must be using Fish Eye to land back of boat lobsters.

3. Back of boat lobsters are to be landed in sealed, tagged containers, and weighed by fisher upon entering
an Approved Landing Area (or in Zone A (Abrolhos Islands) must be weighed when removing lobster from a
designated holding area or delivering lobster to a carrier boat).

4. Fisher to report weight of lobsters as a separate consignment; and reported weight is to be deducted from
the entitlement held on the licence. Specific landing tag numbers must also be reported.

5. Back of boat lobsters are to be weighed first (i.e. prior to consignments for registered receivers).

6. Lobsterstobe heldin sealed containers until 10 minutes after the weight is reported, after which tags can be
removed and lobsters don't need to be held or transported in a sealed container (except on a carrier boat).

Transport of BOB lobsters

7. Apersontransporting BOB lobsters must have a receipt, transport docket or other document regarding the
lobster in the person’s actual possession which shows the weight or number of lobster being transported;
and that the lobster being transported was lawfully purchased or obtained.

8. Back of boat lobsters can be transported in any number.

9. At the Abrolhos Islands, fishers may either bring the BOB lobsters ashore, and/or a consignment of these
lobsters may be transported to the mainland via a carrier boat in sealed containers.

10. There is no possession limit for BOB lobsters.

Sale of BOB lobsters

11. Sales can be made by fisher at wharf or any other location.

12. Fisher mustissue a tax invoice to the purchaser, which includes the fisher's Managed Fishery Licence Number,
and the weight or number of lobsters. If sold “wholesale” to a restaurant/fish retailer, the package/container
needs to be labelled as BOB lobster.

13. Fishers may retain BOB lobsters for their own use, if not sold. This replaces the previous ‘personal consumption’
arrangements.

14. Registered receivers are not permitted to purchase BOB lobsters. If an existing registered receiver would like
to surrender their certificate, and instead purchase BOB lobsters, they can do this and should contact DPIRD.
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1. Executive Summary

Security of access to aquatic resources is critical for Western Australian fisheries...

Western Australian commercial fishers are sophisticated, complex and modern businesses that serve
extended domestic and international supply chains, delivering high quality produce at competitive
price points. Like other such businesses, they have many core needs that enable longevity and
profitability. Most fundamental of all, however, is security of access to the aquatic resources that
these businesses rely upon — without access to fish, there can be no fishing industry.

Further, given the capital intensive nature of modern fisheries businesses, what is required is not only
access to a resource today, but a high degree of confidence that that access will be available into the
future. Long-term security of access rights is critical to allow the State’s fisheries to make sound and
rational commercial decisions and to invest in their businesses. Without this, the profitability and
future growth of this foundational State industry is under threat, and the opportunities that exist in
currently under-utilised fishery sectors and downstream value-adding will be left by the wayside.

The best way to provide security and sustainability is rights-based fisheries management regimes...

Historical record and practical experience demonstrate that the most effective means to manage
fisheries for both maximum economic yield and long-term ecological sustainability is to adopt rights-
based approaches, paired with overall catch or effort limits. Under such a system, all fishers —
commercial, recreational and traditional/customary alike — hold a secure right to access a proportional
amount (their quota) of the overall sustainable harvest.

These rights should be secure, indefinitely renewable, and may be traded, leased, used as collateral,
ideally able to be sub-divided, and otherwise treated as akin to other forms of property. As quota is
proportional, when times are good and the total allowable catch rises, all fishers share the rewards of
careful ecological management and benefit from increased entitlements. When times are bad, all
fishers similarly share the necessary constraint equally. Rights-based approaches also allow for market
mechanisms to operate, removing much of the need for government intervention in day-to-day
management, encouraging rights holders to responsibly manage the resource and natural
environment.

Western Australian policy and practice in fisheries management — formerly world-class — is now
contributing to the problems facing industry...

Western Australian fisheries have had a deserved reputation for excellence in fisheries management
and ecological sustainability. Over 90 percent of the State’s fisheries have now attained MSC
certification. Meanwhile, since the 1960s government has increasingly adopted limited entry licensing
and control regimes, culminating in world-leading policy positions and government-led dialogue in the
late 1990s and 2000s in support of rights-based fisheries management approaches.

However, the current implementation of policy and practice under the present FRMA regime, and
aspects of the transition to the new ARMA regime, are sub-optimal and no longer best support
fisheries management in the State. Two recent high-profile examples of how fisheries have been
endangered by decisions of the Western Australian Government include the Western Rock Lobster
fishery proposals of 2018-2019 and the ongoing construction of the Ocean Reef Marina. However,
industry observers would be aware of other examples over the past few decades.



Many of these issues are highly technical, not easily summarised, and discussed in more detail in the
body of this report. However, in broad general terms, most of the problems relate to:

A lack of security for fishing rights, both currently and into the future;

Insufficient recognition of the value of those rights, including the importance of avoiding dilution
of equity and other unfair treatment by government;

A lack of clear, transparent and equitable processes to manage fisheries and ensure commercial
fishers are not unfairly treated by decisions of government to allocate or re-allocate access;

A lack of recognition in policy and principle of the potential impact that non-fishers may have on
aquatic resources, including property developments, seismic surveying and other activities;

A lack of broad recognition by the State that decisions of the State can seriously affect the rights
of commercial fishers and their livelihoods, and that in principle wherever this occurs
compensation should be payable; and

A lack of clarity, certainty, transparency and fairness in existing limited compensation
mechanisms.

A reform agenda to overcome these deficiencies and ensure continued prosperity...

In order to address the range of issues discussed above, industry has identified 9 immediate reform
priorities, together with additional longer-term guiding principles. Taken together, this programme of
reform will enhance the security of fishing access rights and provide the conditions precedent for
sustainable commercial fishing to flourish in the State.

The priority recommendations are as follows:

Recommendation 1: State shall not be empowered to dilute rights within a managed fishery.
Measures to limit the ability of the State to disturb the equity and value of fishing rights already
issued, and ensure equity amongst rights-holders.

Recommendation 2: State shall not hold shares in or participate within a managed fishery.
Addressing the significant sovereign risk concerns posed by the current ability of the State to act
as a direct or indirect participant in commercial fisheries.

Recommendation 3: Primacy of fishing rights in managed fisheries not to be circumvented
through exemptions. Ensuring that a level playing fields exists between all fishers, and that the
clear management regimes and licensing schemes established under legislation are protected.
Recommendation 4: Secure rights to be the basis for all commercial fishing. Addressing the
potential scope creep demonstrated in quasi- or fringe-commercial fishing activities, and
protecting the value commercial-class fishing licences.

Recommendation 5: Transitions between management regimes to be on fair and just terms.
Measures to address deficiencies in the transition processes between current FRMA
authorisations and proposed new ARMA regimes.

Recommendation 6: State to assist transitions to occur without imposing taxation burden on
rights-holders. Seeking affirmation and action by the State to ensure that new management
arrangements do not result in unfairly burdensome taxation impacts on fishers.
Recommendation 7: Better incorporation of recreational fishers within management regimes.
Proposed measures to facilitate the administrative processes of applying rights-based approaches
to recreational fishers and management of their collective catch effort.

Recommendation 8: Where actions of the State affect the rights and livelihoods of fishers,
compensation should be payable. Ensuring that the principles of compensation are at the
forefront of fisheries management actions, allow market-based mechanisms to function, and
follow processes that are clear and equitable.



Recommendation 9: Security of resource access represented by fishing rights to be enhanced
and protected. A range of measures required to further address the current status of fishing rights
in Western Australia, that bear many of the attributes of property rights, ensuring that operation
of the new legislation is comprehensive in its recognition of more secure resource access rights.



2. Intfroduction

Predictable security over access to natural resources and transparency and certainty regarding
regulatory processes that pertain to the management of rights to natural resources are fundamental
to the viability of all primary industries. Despite being a world-leader in other aspects of fisheries
management, deficiencies in this regard have been episodically problematic for the Western
Australian commercial fishing industry for decades and have been bought to a head in recent times by
actions of the Western Australian Government and an ongoing inquiry into private property rights
being conducted by the Legislative Council of the Western Australian Parliament.

This policy position paper endeavours to provide detailed, evidence-based analysis as to the extent to
which:

= General principles pertaining to ‘property’ rights should apply to security of resource access
for the Western Australian fishing industry;

= The extent to which the current legislative and regulatory framework facilitates the protection
and management of these rights; and

= Drawing on this analysis, recommends practical solutions to addressing current deficiencies.

The discussion contained herein draws significantly from submissions made to the abovementioned
Inquiry from a range of stakeholders (see Acknowledgements), and analysis pertaining to the issue
that has been undertaken by the Western Australian fishing industry and other stakeholders
(referenced throughout).

The purpose of this policy position paper is to inform and explain the need for legislative change to
address deficiencies with respect to resource access rights that are contained in the existing
regulation. Unless adequately addressed, these deficiencies will carry through to fisheries
management regulatory change that is currently in motion - the transition from the Fisheries Resource
Management Act 1994 (WA) (FRMA) to the Aquatic Resources Management Act 2016 (WA) (ARMA).

The reader should note that the paper frequently uses the terms ‘property’ and ‘proprietary’ rights in
discussing fishing resource access rights. The use of these terms is in reference to the legal context in
which fishery resource access rights are derived. As discussed in detail later in this paper, rights to the
fishery resource are not absolute as in the sense of the rights to a proprietor over say, fee simple
tenure. In fact, ‘Property’ rights exist on a continuum of proprietary rights. Fishery resource access
rights demonstrate a history of evolution and contemporary characteristics that elevates them above
a mere license.



3.  Fishery resource rights in context

3.1. The Western Australian fishing industry

The Western Australian aquatic resource (including its fish stocks) has been of fundamental
importance to the State and its peoples for thousands of years. Before colonial times, fish resources
were of great importance to the customary practice, subsistence and trade of Western Australia’s First
People’s for at least 65,000 years. Over the course of the more recent history of the State, aquatic
resources have remained fundamental to the Western Australian identity and economy. Recreational
fishing is a major pastime in Western Australia, with an estimated one-third of Western Australians
participating?, with this growing sector also performing a significant function in the State’s tourism
industry. The commercial fishing industry too has a long and proud history as a foundational industry
of the Colony and then later the State, and has demonstrated a world-leading track record of
innovation, environmental stewardship and economic success.

The commercial fishing industry makes an important and unique contribution to the State’s
economy and regional communities...

While there are around 40 commercial wild-catch fisheries across Western Australia, the major non-
Commonwealth commercial fisheries —western rock lobster, pearl oyster (Pinctada maxima), abalone,
Exmouth and Shark Bay prawns and Shark Bay scallops - are low-volume, high-value fisheries, together
accounting for about 90 percent of industry Gross Value of Product (GVP). Of these, the western rock
lobster fishery accounts for a majority of value, on its own producing some 4 percent of non-mining
State GVP. Targeting a range of finfish and crustacean species, the other commercial fisheries in
Western Australia are relatively small. However, collectively, the Western Australian Fishing industry
is a vitally important sector of the State’s economy.

The Western Australian commerecial fishing industry:

=  Produces annual GVP of approximately AUD $550 million, accounting for 6 percent of State
non-mining primary industry GVP;

= Delivers gross value added of approximately AUD 1.0 billion

= |s comprised almost exclusively of small family and other small-to-medium (SME) style
businesses, the majority of which are Western Australian owned;

=  Employs approximately 10,000 people across its catching, processing, exporting and retail
sectors; and

= |sanimportant regional industry, with around 85 percent of its commercial activity occurring
in regional coastal towns from Wyndham to Esperance?.

However, some fisheries within the State are under-utilised, with catch and fishing effort below (in
some cases well below) the supported ecologically sustainable yield the underlying aquatic resource
could support. To varying degrees, examples include the octopus, squid and Australian salmon
resources, as well as the nascent bycatch sector. To a large degree, the lack of investment by industry
in developing the fishery has come about as a result of a lack of resource access security (discussed
below), which unless addressed, will continue to hamper growth.

! Department of Primary Industries and Regional Development (2017), State-wide survey of boat-based
recreational fishing in Western Australia — 2015-16, Western Australian Government, Perth

2 Department of Primary Industries and Regional Development; Western Australian Fishing Industry Council
(2019), Western Australian Fisheries and Aquaculture Industry 2017-18 Economic Contribution Study



Western Australian fish stocks are a shared resource in which the commercial sector is a key
stakeholder and economic enabler...

The commercial fishing industry has long recognised that their operations do not occur in isolation
from other interests in the aquatic environment. The aquatic resources of Western Australia are
shared by commercial fishers, recreational fishers, communities and other partners in the marine
environment, and are impacted by maritime logistics, the resources and energy sector, developers
and other industrial users. Importantly, the historic rights of the First Peoples of Australia are too
increasingly being recognised and given new life and security through both litigation and legislation.
Since 1979, Western Australians of Aboriginal descent have had traditional or customary fishing rights
protected under State legislation®, while since the early 2000s it has become clear that native title may
extend to sea country and the intertidal zone, carrying and conveying non-exclusive rights, including
to take fish®.

Further, recreational fishing is one of the most popular pastimes in Western Australia, with around
one-third of Western Australians participating in recreational fishing® with some degree of regularity.
The resource also underpins a charter fishing sector, which forms an important element of the tourism
sector in many regional Western Australian economies. Both the commercial and recreational sectors
make significant contributions to the economic and social wellbeing of Western Australians, and there
is substantial value to be found in a well-managed and harmonious balance between the interests of
commercial and recreational fishers. Indeed, by enabling access to high quality locally caught seafood
that would be too difficult, time-consuming or capital-intensive to catch personally, such as abalone,
scallops or prawns, commercial fishing operators deliver significant community benefit and allow
citizens and tourists alike to experience all that the State’s seafood has to offer.

While recognising the importance of cultural and leisure values supported by the State’s aquatic
resources, however, the commercial fishing industry accounts for a majority of the direct economic
impact, with gross value of production estimated at around $550 million®. Beyond the direct impact,
commercial fishing produces very significant indirect effects, stimulating economic activity and
employment in related sectors. While this will differ across individual sectors, a recent prominent ACIL
Allen case study suggests that for the rock lobster fishery, every dollar of gross value added within the
sector leads to a further 66 cents of activity in the broader economy, while each Full Time Equivalent
(FTE) position supports a further 1.9 FTE jobs outside of the sector’.

Although subject to regulation and control by State and Commonwealth governments, State territorial
waters are therefore a public space which can and must support a multitude of competing uses. The
overall principle for managing rights in aquatic resources is clear: in managing and controlling shared
aquatic resources, the needs and interests of multiple stakeholders must be balanced and protected
to arrive at the most equitable outcome for all.

3 While early fishing rights legislation in WA (the Fishing Rights Act 1905 (WA)) explicitly disclaimed application
to subsistence takings of fish by “the aboriginal inhabitants of the State”, traditional and customary fishing was
not brought within the ambit of fisheries regulation and therefore afforded explicit protection and recognition
until much later.

4 Commonwealth v Yarmirr [2001] HCA 56; Gumana v Northern Territory [2007] FCAFC 23

5 Department of Primary Industries and Regional Development (2017), State-wide survey of boat-based
recreational fishing in Western Australia — 2015-16, Western Australian Government, Perth

5 Department of Primary Industries and Regional Development; Australian Bureau of Agriculture and Resource
Economics

7 ACIL Allen (2017), Economic Contribution of the Western Rock Lobster Industry, Western Rock Lobster
Council Inc., Perth



The Western Australian commercial fishing industry is a sophisticated, outward facing industry
and custodian of the State’s aquatic resource...

Long-gone are the days of an industry dominated by direct-to-consumer sales on the beach or wharf.
As with other sectors of the State economy, commercial fisheries have evolved to serve national and
international markets via sophisticated supply chains. Western Australian fisheries exports in 2019
were valued at over $535 million, dominated by rock lobster — over 95 percent of which, worth some
AUD $488 million, was air-freighted to seafood market and restaurant customers in the People’s
Republic of China (PRC). Asian markets and especially the PRC take the overwhelming majority of
Western Australian seafood exports, with the Chinese-Australian Free Trade Agreement concluded in
2016 increasing the competitiveness of Western Australian produce. Outside of lobster, other
significant wild-catch sectors such as prawns, crabs, abalone and finfish fisheries service supply chains
into North America, a range of Asian and European Union markets, as well as local and national
domestic markets.

As competitors in a global marketplace, Western Australian fisheries have thus had to make significant
investments in their businesses, securing and underpinning competitiveness and their ability to
provide a high-quality product at a competitive price. This includes investment in research and
development, people, equipment, infrastructure, market development and working capital to ensure
viability in an industry that is characterised by significant market and production variability. A
sophisticated and integrated logistics, warehousing, exporting and broader supply chain has emerged
to support and serve industry and consumers, meeting and in many cases exceeding world’s best
practice in swiftly and safely delivering high quality and premium produce to meet increasingly
stringent market specifications.

In doing all this, the State’s commercial fisheries have also maintained or set world’s best practice
standards of ecological sustainability. As a seafood producer, Western Australia has some of the most
sustainable wild-catch fisheries in the world, underpinned by decades of broad agreement and hard
work by government, industry and the scientific sector. In 2000, the western rock lobster fishery was
the first in the world to attain Marine Stewardship Council (MSC) certification, followed in 2018 by
another world first with the abalone fishery and in 2019 by the sea cucumber fishery, joining the seven
other MSC certified commercial fisheries now operating within the State®.

It is no exaggeration to say that Western Australian commercial fisheries have become world-class,
modern, highly sophisticated and complex businesses that have commercialised the natural resource
in accordance with the highest standards of environmental sustainability.

Sustaining competitiveness in production and environmental stewardship requires confidence in
investment decisions...

To continue to achieve these world-class outcomes into the future, and build upon current successes,
industry requires certainty — certainty to allow producers to plan, develop and respond to changing
consumer preferences, have confidence to invest or attract investment from others, to secure finance
and funding for business models, and simply to maintain operations. With most commercial fisheries
in the State family-owned and small-to-medium enterprises, the ability to plan and the confidence to
invest is critical to their continued survival and further industry development.

8Marine Stewardship Council (2019), Western Australia Octopus earns the blue fish tick for sustainability, press
release, 19 November 2019
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Confidence in investment decisions and markets that supply capital require certainty...

Capital market requirements for certainty are no better demonstrated than by the case of Western
Australia’s mining industry. Each year the Fraser Institute® undertakes a survey of global mining
industry participants to determine the most attractive resources industry investment destinations
across the globe. The resulting analysis takes into consideration the extent of investment barriers
including the administration of existing regulation, certainty around environmental regulations,
duplication across government, underlying legal system, taxation, infrastructure, socio-economic
agreements, trade barriers, availability of labour and, of course, security of resource access. Western
Australia has ranked in the top 5 most attractive resources industry investment destinations in the
world for at least each of the past five years, including two years as the most attractive®.

Like the Western Australian minerals industry, the Western Australian fishing industry is underpinned
by a world-class natural resource that, in its case, is renewable and provides for the sustainable
harvest of high value, premium wild-caught species and increasingly produce that is derived from
marine-based aquaculture systems. In many instances this renewable resource and commercialisation
activities are internationally accredited by the Marine Stewardship Council (MSC) — the highest
certification level of environmentally sustainable production, and for which industry has received over
$14 million in State government support since 2012 to apply for and attain®®.

However, despite a sustainably harvested natural resource of similar calibre, the Western Australian
fishing and aquaculture industries continue to struggle to attract the investment required to grow and
maintain its competitiveness in international markets.

The main cause of this is comparative uncertainty in the regulatory environment, particularly as it
pertains to an absence of security in resources access — if seafood industry investors do not have
comfort that access to the resource that underpins value creation is secure, a proposition is typically
not investable. In such a context, it is critically important that Western Australian fisheries obtain more
secure rights to the aquatic resources of the State that underpin their businesses. Any potential
disruption to this access represents an existential threat to modern commercial fishing enterprises in
their current form.

Balancing this negative outlook, and as discussed in more detail later in this document, improved
resource access security will also provide significant upsides to the commercial fishing industry, and
thus the State - security and certainty to invest and develop existing resources to their full maximum
economic yield'?, maintain the quality of aquatic resources, incentivise the development of new
fisheries, and deliver the greatest economic return to the State and social benefit to the wider
community.

® www.fraser.org.au

10 Fraser Institute (2020), Fraser Institute Annual Survey of Mining Companies 2019, Fraser Institute, Calgary

11 WA Marine Stewardship Council partnership, http://www.wamsc.com.au/, website accessed June 2020

12 As defined by the Australian Fisheries Management Authority, attaining maximum economic yield should be
the end-goal for all fisheries management efforts. This represents circumstance where catch limits and
restrictions result in maximum profits within a single species fishery, or optimised profits for multi-species
fisheries as a whole at levels that are at or below (usually below) ecologically sustainable limits as determined
by scientific evidence. A more detailed explanation of Maximum Economic Yield is contained in Appendix 2.
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3.2. Integrated fisheries management and aquatic
resources access rights in Western Australia

While strong principles of integrated fisheries management apply to the Western Australia aquatic
resource, adherence to their implementation has been wanting...

As noted above, the aquatic resources of Western Australia are a shared resource, with access to this
resource managed and controlled by the State. The nature of this management and control is
examined in more detail later in this document, however the overarching principle is one of integrated
fisheries management — utilising an allocation system to ensure the needs of all user groups are
properly considered and equitably balanced, within an ecologically sustainable framework.

Following a sustained process of community and industry consultation in the early 2000s, the current
guiding framework for fisheries management within Western Australia are found in the 2009
Integrated Fisheries Management Policy*® (IFMP), which outlines nine broad guiding principles
summarised below in

Table 1.

Table 1 - Guiding principles of integrated fisheries management

Guiding principles for management

1 Fish resources are a common property resource managed by the Government for the benefit
of present and future generations.

2 Sustainability is paramount and ecological impacts must be considered in the determination of
appropriate harvest levels.

3 Decisions must be made on best available information and where this information is
uncertain...a precautionary approach adopted to manage risk...[absence or uncertainty of]
information should not be used as a reason for delaying or failing to make a decision.

4 A harvest level...should be set for each fishery and the allocation designated for use by the
commercial sector, the recreational sector, the customary sector, and the aquaculture sector
should be made explicit.

5 The total harvest across all sectors should not exceed the allowable harvest level. If this occurs,
steps consistent with the impacts of each sector should be taken to reduce the take to a level
that does not compromise future sustainability.

6 Appropriate management structures and processes should be introduced to manage each
sector within their prescribed allocation. These should incorporate pre-determined actions
that are invoked if that group’s catch increases above its allocation.

7 Allocation decisions should aim to achieve the optimal benefit to the Western Australian
community from the use of fish stocks and take account of economic, social, cultural and
environmental factors...

8 It should remain open to government policy to determine the priority use of fish resources
where there is a clear case to do so.

9 Management arrangements must provide sectors with the opportunity to access their
allocation. There should be a limited capacity for transferring allocations unutilised by a sector
for that sector’s use in future years, provided the outcome does not affect resource
sustainability.

13 (2009), Department of Fisheries, Western Australian Government
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Further, and most relevant to the subject matter of this paper, two additional guiding principles in
specific sub-sectors are addressed by the IFMP — allocation and compensation:

= Allocation processes: An Integrated Fisheries Allocation Advisory Committee has been
established...to investigate resource allocation issues and make recommendations on optimal
resource use...[including relating to] allocations between sectors...specific principles to
provide further guidance around allocation and reallocation decisions for individual fisheries...

=  Compensation: Where a reallocation of resources from one sector to another results in
demonstrable financial loss...in  principle there should be a consideration of
compensation...priority will be given to investigating the potential development of market
based systems to achieve reallocations..no compensation should be payable where
adjustments are made for sustainability reasons.

These principles are discussed in more detail later in this document, as are their implementation in
historic and current Western Australian fisheries legislation, Ministerial decisions and departmental
decisions. However, from the perspective of the commercial fishing industry, five key points relating
to aquatic resource access may be derived from these broad principles under the IFMP:

=  For each fishery within Western Australia, allocations of that aquatic resource should be made
and divided between commercial, recreational and other users of the resource.

= Allocations represent a proportional share of the overall ecologically sustainable harvest level,
and the exact allowable take or harvest may fluctuate up and down over time with that
ecological threshold.

= Holders of allocations must be provided with the opportunity to effectively access their
allocated share of an aquatic resource, and management arrangements should reflect this
entitlement.

= The State reserves to itself the right to order and reorder priorities of access to aquatic
resources — in effect, to make or alter allocations. However, the State should be guided by
expert advice and principles in making these decisions.

=  Where areallocation occurs, other than to maintain ecological sustainability, and financial loss
is suffered, compensation should be payable, following an agreed methodology and process.

These principles of allocation and re-allocation of aquatic resources are clear. However, the
implementation of these principles into practice has, over the medium term, been fraught. The
Integrated Fisheries Allocation Advisory Committee provided three reports by 2009, remained inactive
for a lengthy period, and was reconvened to report on the pearl oyster (Pinctada maxima) fishery in
2018 in preparation for the implementation of ARMA. It has since been inoperative. To date only four
fisheries have seen a formal resource allocation between all users (the western rock lobster,
metropolitan roei abalone, West Coast demersal scale fish and Pinctada maxima pearl oyster
fisheries). At a practical level, and given the growth in State population and industry, most other
fisheries are fully utilised, with these others implicitly managed on a relatively ad-hoc basis to maintain
a perceived status quo between recreational and commercial fishers. Meanwhile, over the medium
term several examples have illustrated the relative weakness of the rights that Western Australian
commercial fishers hold in their resource allocations. While various events since the 1990s have been
publicised, two most recent examples (discussed in greater depth below) highlight current deficiencies
in the application of access rights-based management of fish resources within Western Australia.
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Example 1: Attempted part-nationalisation of the Western Rock Lobster fishery...

Following record low levels of juvenile recruitment and significant concerns as to the long-term
viability of the fishery over the late 2000s, industry and government took action to protect the fishery
and its world-class MSC certification. With industry demonstrating leadership in initiating calls to halve
catch levels from historic ten-year averages, fishers at the time were confident that these measures
were needed to build the sustainability of the resource and secure the future of the western rock
lobster fishery for all users.

Although a difficult transition period, with many individuals and businesses suffering financial losses
or leaving the fishery entirely, a tightening of quota limits and new management controls under the
West Coast Rock Lobster Managed Fishery Management Plan 2012 proved successful. With strong
demand from premium international markets, combined with forward-looking industry strategic
direction and investment, the fortunes of western rock lobster fishers rebounded markedly over the
period following these management changes, while equally ensuring that population levels supported
one of the most successfully-managed recreational lobster fisheries globally.

With a current annual Total Allowable Commercial Catch (TACC) of 6,615 tonnes, the western rock
lobster fishery is now highly sustainable, and population levels have stabilised. As a result, industry
has over several years engaged with successive State governments to work towards conservatively
increasing this TACC so as to maximise GVP, aiming to reach a position of maximum economic yield
whereby the returns to individual businesses, the State through economic rents, and the community
at large through social benefit and access to rock lobster product are all balanced with the long-term
sustainability of the resource.

Against this background dialogue and advocacy efforts, in late 2018 the West Australian Government
via dialogue with peak industry bodies proposed legislative amendments to the West Coast Rock
Lobster Managed Fishery Management Plan 2012. From an industry perspective, the most salient
elements of the proposal involved creating new units in the fishery from total units equivalent to 6,300
tonnes up to total units equivalent to 8,000 tonnes. It was also proposed that the TACC automatically
and progressively increase to match the 8,000 tonnes in total units within a three to five year period.
315 tonnes of this TACC increase would be allocated to existing fishers on a pro-rata basis. However,
1,385 tonnes of this new quota — over 80 percent of the increase, or 17 percent of the new total -
would be held by the Western Australian Government and used for various purposes, including to
generate revenue, potentially through lease-backs to industry or future sale.

During an at-times heated dialogue between the State Government, industry peak bodies, industry
groups such as Fishing Families WA and national and international interested parties over the
following three months, the nature of fishing rights, principles of rights-based management and the
security of access to Western Australian aquatic resources were well-ventilated in the media. As a
result of this very significant attention, damage was caused to the reputation of Western Australia and
the State Government as a fisheries regulator, with the elevated sovereign risk setting the treatment
of Western Australian fisheries further apart from that of its minerals resources (as discussed earlier
in this document, a policy that has served the State in good stead).

The earlier draft policy was ultimately withdrawn in February of 2019, with a small increase in TACC
limited to domestic supply only instead being offered on a trial basis. Agreement as to the scope of
this domestic supply trial and the terms of reference of the proposed task force was not reached, and
by May 2019 all negotiations had ceased.
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Despite the lack of any concrete outcome, this abortive process has served to highlight the continuing
lack of clarity, certainty and security that many commercial fishers feel characterises what is perhaps
the most crucial tool of their trade — their legal right to sustainably harvest fish. It is not without merit
to suggest that the proposal of the Western Australian government amounted to a part-
nationalisation of an iconic State industry, an unprecedented approach in Australia’s fisheries
management. From an industry perspective, to increase quota in this way — assigning out the
increased fish stock that the efforts (and earlier pain) of industry has created through strict compliance
with principles of ecological sustainability — to new entrants, and especially the State government
itself, fundamentally devalues and dilutes the equity that license-holders possess in their own industry
and caused revaluation of risk by debt providers.

Following principles of rights-based management discussed further below, fishing rights convey title
to a proportional share of the overall catch or effort applied. Rights-holders should share equally and
proportionally in any necessary reduction in overall catch that supports the ecological sustainability
of the fishery, but equally so should share in any increase that may accrue from all fishers utilising the
resource responsibility and as a guardian of that resource. The actions of the Western Australian
Government have left a cloud of uncertainty over all commercial fisheries within the State that unless
addressed through mechanisms that provide for more secure rights will continue to discourage
investment and cause loss of confidence with financial institutions that finance the industry’s
investments and cashflows.

Example 2: Regulatory approvals and planning processes strip commercial fishers of access rights
and devalue the underlying aquatic resource...

As a major new development in the northern suburbs, the Ocean Reef Marina redevelopment will
significantly upgrade the existing Ocean Reef Boat Harbour, and support recreational fishing and
boating, charter fishing, fishing tours and other recreational and tourist use and enjoyment of the
marine estate. An election commitment of the McGowan government, initial promises of around $40
million resulted in a final budgetary allocation of approximately $120 million by the Western
Australian Government to support the construction of the Marina, with DevelopmentWA (formerly
LandCorp) developing the project in collaboration with the City of Joondalup*®.

Construction of the Marina has been a long-running process, first seriously progressed in the mid-
2000s but mooted for years earlier. However, reflecting the election commitment character of the
project, progress has accelerated significantly since 2018 and received notable State government
support, including in addition to budgetary support the passage of legislative amendments in late 2019
to amend planning schemes and enable works on the waterfront development?®.

While a positive for the broader community, aspects of the Marina development have had a
detrimental impact on recreational and commercial fishers utilising the local resource. Unsurprisingly
for such a significant development, as identified in the process of public environmental review!® the
construction process will require dredging and consequential silting of reef platforms off Burns Beach,
and hence have a significant impact on commercial and recreational abalone divers dependent on the

1 Brown, T (2017), Ocean Reef Marina: State government commits S120 million to project, Joondalup Times, 3
September 2017

15 Hon. Rita Saffioti (2019), Another milestone reached for Ocean Reef Marina redevelopment, press release,
WA government, 17 October 2019

16 Ocean Reef Marina — assessment number 2012, process and submission documents published
https://www.epa.wa.gov.au/proposals/ocean-reef-marina, Environmental Protection Agency, Western
Australian Government
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resource. While noting significant uncertainty regarding the full potential impact, around 40 percent
of abalone habitat in the area is expected to be lost, thereby reducing the potential catch of the Burns
Beach abalone fishery by a full third and, due to the high productivity and population count in the
area, removing approximately 15 percent of the ten-year average metropolitan catch’. With the
project obtaining environmental approvals and set to proceed, decisions of government to grant these
approvals will thus remove access of commercial and recreational fishers to the underlying aquatic
resource they have relied upon.

In recognition of this, the State Government has directed the Department of Primary Industries and
Regional Development (DPIRD) to facilitate a Voluntary Fisheries Adjustment Scheme (VFAS) under
the Fisheries Adjustment Schemes Act 1987 (discussed in more depth later in this document).
However, the process followed to date in implementation of this scheme has been opaque and
notably uncertain from the perspective of abalone fishers dependent on the affected resource.

An independent Committee, formed to advise the Minister as to a fair and equitable compensation
process to follow, has been empanelled, but affected fishers have not been informed as to the
composition of this Committee or the relevant experience of its members. Further, the potential for
industry and stakeholders to make submissions to the Committee to assist its deliberations is not clear,
nor is — as again identified later in this document — any formal process prescribed by the Act or
subsidiary legislation. As a result, industry is left at the whim of the government of the day in following
this process to where it might lead. Indeed, it is only by forbearance of government that any process
at all is followed.

In the meantime, while this process continues, the local abalone fishery is left facing very significant
uncertainty as to what their operations and businesses will look like six months down the track, and
little confidence as to the outcomes of a ‘black box’ process. Meanwhile, as a result of the uncertainty,
licence holders have faced devalued licences for the nearly a decade the project has been under
serious consideration. Fishers have been unable to sell their stake without significant discounting,
unaware of what compensation might be payable or when and under what circumstance any
compensation may accrue, and therefore unable to effectively plan and sensibly and rationally
operate their businesses.

Other examples

While the above two examples note recent events that illustrate the concerns held by industry and
the issues that resource security poses to the Western Australian commercial fishing sector, other
concerns have been raised over the years. These include prior managed fisheries transition processes
(including the South Coast Crustacean and Demersal fisheries), increasing restrictions fishers face in
estuary and beach access, the ongoing uncertainty and potential impacts on productivity and
recruitment from seismic surveying, port developments across the State and particularly in Broome
and Cockburn Sound, a perceived ongoing ‘shifting of the dial’ to advantage recreational fishers, and
other related issues.

As the above examples illustrate, Western Australian commercial fisheries are at a crossroads. While
the recent attempts to nationalise a significant portion of the western rock lobster commercial fishery
stands-out as an extraordinary heightening of sovereign risk and undermining of certainty with respect
to resource access, poor resource access security frameworks have hampered the Western Australian
fishing industry’s growth potential for some time. Unless this critical issue is adequately addressed in
the new Aquatic Resource Management Act 2016 (WA) prior to its full proclamation, there is a very

17 Stratagen Environmental/City of Joondalup (2016), Ocean Reef Marina — Public Environmental Review, EPA
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real risk that poor resource access security will become a characteristic for which the Western
Australian fishing industry is known, detracting from investment and significantly restraining
sustainable growth of the industry, including in post-harvest capacity.

3.3. The need for greater resource access security and
predictability

There is a clear and critical need to take advantage of the opportunity presented by the transition to
the Aquatic Resources Management Act 2016 (WA) to reset the state of play across all Western
Australian fisheries - adopting and heightening the agreed principles underlying integrated fisheries
management, providing clarity and certainty to industry through greater resource access security, and
protecting the value underlying those rights through adequate and equitable compensation measures.
A failure to achieve this will hamper the growth and future development of State commercial fisheries,
stifle new industry from emerging, depress investor and business confidence, expose the State to
reputational damage and, through heightened sovereign risk, threaten the survival of existing fishing
businesses and communities.

Further, the notion of achieving this outcome is consistent with the general principles and ethos that
are typical of Australian economic development policy; there is strong precedence for ensuring
resource access security and certainty in primary industries; demonstrated derived economic, social
and environmental benefits thereof; and importantly, a clear legislative pathway for achieving this.
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4, Property rights, aquatic resources and
Western Australian law

While not in the same mode as rights to real property or a fishing boat, the nature of resource access
rights held by commercial fishers in Western Australia is far more than a mere license. As discussed
below, the rights of licence-holders are rooted in a deep historical tradition of fishing access, and
through decades of evolution in domestic law and international best practice are fundamental to the
ability of industry to operate with confidence in long term access. Properly applied, more secure
fishery resource rights also result in enhanced industry competitiveness, environmental and social
outcomes.

4.1.  Property rights and aqgquatic resources

Property rights are a fundamental pillar of society and its economy...

Property rights underpin economic development and social justice, promoting rational behaviour of
individuals and efficient market outcomes, driving wealth creation at both a personal and state level.

Historically, the increasing recognition and protection of private property rights of the individual as
against all others, including the State itself, has been one of the fundamental driving forces behind
democratic reforms. Property rights may therefore fairly be said to be one of the foundational
principles of modern liberal democratic states. Within Australia, the fundamental importance of
property rights is recognised in the Commonwealth Constitution, with s51(xxxi) stipulating that
property rights may only be restricted or disturbed for a proper purpose, and requiring that the State
must provide compensation on just terms if the property rights of its citizens are interfered with.
Unfortunately, such a provision does not appear within the Constitution Act®of Western Australia,
instead relying on inherited common law principles.

Conceptually, this focus on property rights as the focus of legal systems may be seen to be tied to the
historical primacy of real property as the core generator of wealth. By contrast, the rivers, seas and
associated aquatic resources were seen as essentially limitless, capable of neither control nor needing
any restriction (a concept discussed further below). Other than broad riparian access rights, fishing
rights and access to the sea were not adequately recognised or protected. While modern fisheries
management principles and enabling legislation are slowly shifting these perceptions, the underlying
legal system is still less suited to recognising, protecting and giving scope and effect to the numerous
ways in which the rights of fishers to access the one thing fundamentally essential to their trade. To
overcome these difficulties, it is essential that rights-based regimes are well-drafted and based on
clear fundamental principles that respect and enhance the security of access rights to fish and other
aquatic resources.

Property rights are not absolute, existing on a continuum of proprietary interests over a range of
asset types...

The concept of property is influenced by prevailing legal philosophy, economic theory and social and
political attitudes, and as such does not remain static. While from a lay perspective property is often
considered to be binary — either something is mine or it is not — from a legal perspective the true
situation is somewhat more complex. Often referred to as a ‘bundle of rights’, property rights can

18 1889 (52 Vict. No. 23)
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more properly be considered as a continuum of proprietary interests ranging from mere personal
permissions to absolute ownership.*®

As a result, while property rights are typically thought of in relation to real, tangible goods (such as
real estate) capable of exclusive physical possession, property and proprietary rights exist in various
forms, including rights to more intangible assets such as intellectual property, pastoral leases, mining
tenements, various forms of Indigenous land rights, and other forms of economic rights derived from
legislation or legal doctrine. As described by the High Court in the case of Yanner v Eaton?, licenses
issued by government under regulations are ‘a description of a legal relationship with a thing’ and can
be used ‘to describe all or any of very many different kinds of relationship between a person and a
subject matter’>*. What will be crucial in every instance is the context in which the analysis takes places
and the legislation creating the particular right being examined.

In accordance with Western Australian common law doctrine, naturally occurring stocks of fish are
not capable of being owned...

Despite the existence continually practised and sophisticated First People’s legal traditions dating back
tens of thousands of years, at the time of colonisation Australia was classified by the British as a land
without any pre-existing social order or regulation (terra nullius), a wrongful and factually inaccurate
state of affairs later remedied by the Mabo High Court decision??. As a result, the new colonies were
considered ‘settled colonies’, and hence from the date of settlement the Colonies (later States)
inherited the English common law system and Imperial legislation in effect at the time?3. Under this
legal tradition, fish found in the territorial waters of the State were considered not capable of being
owned by any one individual until lawfully caught®*, and hence every person was entitled to fish.
Despite the passage of time, this common law position with respect to ownership of fish has not been
altered in Western Australia by either State or Commonwealth statute®.

However, the right to fish has and continues to be regulated by the State in accordance with
legislation...

Supplementing this common law position, the right to fish — or, in other words, the process by which
fish may be ‘lawfully caught’ - has been to varying degrees regulated, restricted or limited by statute.
Living natural aquatic resources are not owned by the State, but rather managed by the State in
accordance with laws controlling access to what is a shared public resource. These mechanisms of
State control reflect ‘the importance to its people that a State has power to preserve and regulate the
exploitation of an important resource’?®. This principle is reflected in the primary objective of the

19 Department of Fisheries (2005), Fisheries Management Paper 195

20(1999) 201 CLR 351

21(1999) 201 CLR 351 at [16]-[20] per Gleeson CJ, Gaudron, Kirby and Hayne JJ

22(1992) 175CLR 1

23 An Act to Provide for the Administration of Justice in New South Wales and Van Diemen’s Land 1828, 9 Geo
IV, c.83

24 The term ‘Common Property’ used in this instance and generally hereafter is in vernacular sense and not in a
technical economic or legal parlance to refer to property incapable of private ownership

25 |n contrast, the Tasmanian and Victorian parliaments have vested property in fish in the State by statute (see
Living Marine Resources Management Act 1995 (Tas) and Fisheries Act 1995 (Vic)).

%6 Yanner v Eaton (1999) 201 CLR 351 at [28] per Gleeson CJ, Gaudron, Kirby and Hayne JJ quoting Vinson CJ in
Toomer v Witsell (1848) 334 US 385 at 402.
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FRMA — to conserve, develop and share the fish resources of the State for the benefit of present and
future generations.?’

This legislation confers rights of usage and access to stakeholders in the fish resource...

Stakeholders in State fisheries include commercial, recreational, Aboriginal/customary, aquaculture,
pearling, conservation and ecotourism user groups but also encompasses other beneficiaries such as
consumers, tourism, oil and gas, regional authorities and communities and the broader Western
Australian community®®. Under State legislation, the interactions between all these users are
regulated via a licensing and permitting system that endeavours to manage overlapping and
sometimes competing uses of the aquatic domain. The rights that are conferred by this system are
thus rights of priority of aquatic resource usage and ocean access, rather than exclusive possession or
ownership by either the State or private entities.

4.2. Aquafic resources legislative landscape

The regulatory response to a clear tragedy of the commons has seen Western Australian commercial
fishing rights evolve to rights that are more than a mere license...

As discussed above, the Western Australian system of integrated fisheries management is
underpinned by the desire to strike the right balance between ecological protection and commercial,
recreational and traditional use. Fisheries management efforts have steadily evolved from the
unregulated exploitation of un-owned resources over which the common law legal system recognised
no proprietary rights, creating a tragedy of the commons, through a middle state of implied or arms-
length controls via gear and temporal/spatial restrictions, and now are in the process of arriving at a
rights-based regime under which fishers hold tradeable entitlements to a proportional share of the
ecologically sustainable catch.

In Western Australia, fisheries management policy has evolved from initial gear and vessel limitations
and restrictions, designed to overcome overfishing through artificially limiting the catch effort that
could be brought to bear. Since the 1960s, there have been four clear periods of change, representing
the State reaching and then setting international best practice:

1960s: Emergence of limited entry regulatory regime...

With a burgeoning State population and increasingly urban palate, illegal and unregulated fishing
within key fisheries became a more significant problem due to rising demand. With a loss of
community and industry confidence in validity of catch and effort data and commercial viability,
combined with at the time world-leading efforts to stimulate resource development along ecologically
sustainable lines, limited entry fisheries regimes were enacted for the Western Rock Lobster and Shark
Bay Prawn fisheries ahead of a Royal Commission inquiry in 1964%°. Over the following decades, the
Pinctada maxima pearl and abalone fisheries were established as quota fisheries.

27 Section 3(1), Fish Resources Management Act 1994 (WA)

28 Report to the Minister for Agriculture, Forestry and Fisheries by the Integrated Fisheries Management Review
Committee (2002), Department of Fisheries, Western Australian Government, Fisheries Management Paper
No. 165

29 Baxter, N.E et al (1964) Report of the Honorary Royal Commission appointed to inquire into and report upon
the Fisheries Act 1905-1962 in its application to the Crayfishing Industry in particular, Western Australian
Parliament
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1980s: Regulation of limited entry fisheries steps up, first recognition of right to compensation...

The freeze on the issuance of Licensed Fishing Boat licences in 1982 was followed in 1987 by a new
management regime which saw an increase in the number of Limited Entry Fisheries paired with a
buyback of fishing licences from other fisheries to reduce fishing effort. New legislation, the Fisheries
Adjustment Schemes Act 1987 (WA), enshrined the principle that compensation would prima facie be
payable where the State compulsorily or voluntarily acquired licenses.

The 1989 High Court decision in Harper v Minister for Seas Fisheries*® provided key jurisprudence in
to the nature of fishing rights, holding that rights-based systems of management such as quotas
constituted ‘an entitlement of a new kind” which converted what was formerly in the public domain
into the ‘exclusive and controlled preserve of those who hold licences’. In Western Australia, the
Supreme Court?! considered whether fishing licences could be considered ‘property’ such that stamp
duty was payable on its purchase, and held that, while not conferring a proprietary interest over any
particular fish or fishing ground, licenses were valuable, and could fairly be considered to meet a
layperson’s definition of ‘property’ for the purposes of stamp duty.

1990s: Growing recognition of rights in fish resources...

The 1994 Fish Resources Management Act further codified and recognised an integrated fisheries
management approach, reflecting categories of fishing rights with corresponding strength of access
for rights held in managed fisheries such as the western rock lobster fishery. Parliamentary debate
noted the economic, social and sustainability benefits of strong tenure and access rights in mature
and settled fisheries management approaches. The earlier Pearling Act 1990 and guidelines achieved
the same outcomes for the Pinctada maxima pearling industry, setting allowable annual quota and
individual take. In 1997, the principles of compensation were further extended via the Fishing and
Related Industries Compensation (Marine Reserves) Act 1997, which recognised that compensation
would be payable where government action to create marine reserves extinguished or interfered with
the access rights of commercial fishers.

In November 1999, Western Australia hosted the FishRights99: Use of Property Rights in Fisheries
Management conference in partnership with the Food and Agriculture Organisation of the United
Nations, with 352 participants from 49 countries exploring the spectrum of rights-based management
strategies. The then-director of Fisheries WA noted that the conference provided an opportunity for
the Western Australian government to ‘push the boundaries’ of using property rights to achieve a
more durable and secure platform for the ecologically sustainable and prosperous management of
fisheries.

2000s: Western Australia leads the world in integrated fisheries management...

Much of the present policies informing and governing fisheries management approaches and access
rights have been set over the past two decades. In addition to the 2009 IFMP detailed above,
particularly relevant have been the Ecologically Sustainable Development®* and Ecosystem Based

30(1989) 168 CLR 314

31 Austell Pty Ltd v Commissioner for State Taxation (1989) 4 WAR 235

32 Rogers, P (2000), Preface, in Proceedings of the FishRights99 Conference, Fremantle, Western Australia 11 -
19 November 1999, ed. Shotton, R, Food and Agriculture Organization of the United Nations, Rome

33 policy for the Implementation of Ecologically Sustainable Development for Fisheries and Aquaculture within
Western Australia (2002), Department of Fisheries, Western Australian Government, Fisheries Management
Paper No. 157
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Fisheries Management3* principles, the Aboriginal Customary Fishing Policy®®, the Toohey Report3®,
and, while not an official policy statement, the Report into the Nature and Extent of Rights to Fish®’.

In 2006, Western Australia again hosted a major international conference in partnership with the FAO
— Sharing the Fish “06: Allocation issues in fisheries management. Building on the earlier FishRights99
outcomes, the conference further explored issues of rights allocations, and in particular, the principles
that should guide re-allocation and diminution of harvest levels in response to ecological sustainability
pressures.

Starting in 2000, successive Western Australian fisheries have been recognised by the Marine
Stewardship Council (MSC) - a not-for-profit organisation administering an international scheme
widely recognised as representing best practice in fisheries sustainability — as meeting all the three
core principles of sustainable fish stocks, minimal environmental impacts and effective management
arrangements.

In March of 2000, the Western Rock Lobster Fishery became the first fishery worldwide to receive
MSC Standard certification on the back of strict forward-thinking policy controls. As of December
2019, with the southern sea cucumber fishery gaining recognition, ten Western Australian fisheries
are now MSC certified®, representing the vast majority of State fisheries by value. The State
government, in partnership with WAFIC and Recfishwest, continues to encourage all WA fisheries to
obtain MSC certification, and provides support to enable this to occur.

The current legislative framework remains at conflict with the resource access rights and integrated
management approach that has been established over the past four decades...

The FRMA continues to be the principal Act regulating the management of fisheries in Western
Australia, with the exception of Pinctada maxima pearl oyster resources which are regulated by the
Pearling Act 1990 (WA). Currently most fisheries fall under the FRMA, which provides for
implementation of management plans.

Broadly, the FRMA presents eight objectives in managing the fish resources of the State “for the
benefit of present and future generations”, encompassing the expected criteria of supporting and
encouraging commercial, recreational, aquaculture and other users while preserving ecological
sustainability. The Act provides a range of powers to achieve these objectives to the Department and
Minister, and over time a wide variety of tools have been utilised to implement management
strategies, including regulations, orders, Gazetted notices and exemptions, policy statements, internal
guidelines and formal and informal management plans. FRMA explicitly addresses a range of rules for
fisheries, including access criteria and entitlements, grants of licences and the rules governing them,
catch, gear and bag controls, and fishing seasons and closures. Regulations under the FRMA further
address ecological protection matters, including protected fish, size, take and other protection
criteria, and other biological controls.

34 Conceptual models for Ecosystem Based Fisheries Management (EBFM) in Western Australia (2009),
Department of Fisheries, Western Australian Government, Fisheries Research Report No. 194

3521 December 2009, Department of Fisheries, Western Australian Government

36 Report to the Minister for Agriculture, Forestry and Fisheries by the Integrated Fisheries Management Review
Committee (2002), Department of Fisheries, Western Australian Government, Fisheries Management Paper
No. 165

37 (2005), Fisheries Management Paper No. 195

38 Marine Stewardship Council (2019), Western Australia Octopus earns the blue fish tick for sustainability,
press release, 19 November 2019
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While the FRMA has been a significant improvement over earlier fisheries management regimes in
Western Australia, there are nonetheless aspects of the legislation that time and experience have
shown to be less than ideal, and which have formed the impetus for the ongoing and still incomplete
process of legislative reform and transition. As discussed further below, the FRMA is to a large extent
deprecated, with fisheries transitioning to new arrangements under the new Aquatic Resources
Management Act 2016 (WA) (ARMA). However, it is worth noting the broad thrust of points raised,
summarised in the Toohey Report.

First, the underlying principles and objectives of FRMA are potentially conflicting, and offer no
guidance as to the process managers of fisheries should follow in determining priority of usage in
setting allocations, overseeing re-allocations, or in the event of conflict between fishers (recreational
or commercial) and other users of the marine estate. While FRMA provides an aspiration ‘to achieve
optimum economic, social and other benefits from the use of fish resources’, no indicia, priorities,
policy rationale or other assistance is provided on how an ‘optimum’ may be assessed or determined.
Further, traditional or customary fishing by First Peoples is not textually given the same degree of
primacy or consideration as other uses, limiting the recognition and support of traditional and
customary fishing rights*°. Due to the difficulty of obtaining reliable data as to traditional or customary
fishing effort and catch volumes, and the nature of that traditional and customary fishing activity as a
‘blurring of the lines’ between recreational and commercial in character, formal recognition is
particularly challenging for this this sector. As a result, there have been few explicit decisions to
allocate the available catch to various users in a systemic manner, with implied, informal agreements
covering a significant proportion of the overall fishery, if not a majority.

Second, regimes under FRMA result in a separate management plan for each fishery, regulating fishing
activity by various users as deemed necessary or required. However, in most cases these boil down to
technical compilations of rules governing the legalities and practicalities of fishing and on-water
activities, and do not include overarching management objectives, performance indicators and key
metrics, or outlooks and visions. Thus, effective management is bereft of strategic direction, and can
become adrift and dependent upon informal, ad-hoc, and ‘good enough’ compromises.

Changing these circumstances has clear multi-stakeholder support and the legislative pathway to
achieving this is clear...

As part of the ongoing dialogue surrounding the shift to a more explicit rights-based management
framework noted above, extensive consultation with industry and key stakeholders identified the
need for a new framework to respond to changing economic and environmental conditions,
population growth, coastal development and increased competition for space and resources. Guided
by an initial 2010 concept paper*, the development of ARMA was intended to address industry
concerns raised, and through a harmonised framework better implement the principles of rights-
based integrated fisheries management. Once fully implemented, the Act will replace the FRMA and
the Pearling Act 1990 as the primary governing legislation for the management and conservation of
Western Australia’s fisheries and aquatic resources.

39 Report to the Minister for Agriculture, Forestry and Fisheries by the Integrated Fisheries Management Review
Committee (2002), Department of Fisheries, Western Australian Government, Fisheries Management Paper
No. 165

40 See eg. Nationally endorsed Principles Communique on Indigenous Fishing (2004), National Native Title
Tribunal, Australian Government, Canberra ACT

41(2010) Fisheries Occasional Paper No.79
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Design of the ARMA was based on three key tenets of fisheries management*2:

e Resource-based — the new Act was to recast its focus to instead holistically address the
concept of aquatic resources, incorporating both fish and other living aquatic organisms. The
Act was to be outcomes-based, providing for the sustainable use of aquatic resources,
ensuring transparency in resource use planning, and achieving a balance between economic
usage, conservation and where appropriate biosecurity.

e Risk-based — the new Act was to adopt the precautionary principle, utilising formal and
codified risk-based assessment processes to determine management principles and
arrangements.

e Rights-based — recognising that secure and stable fishing rights are in the long-term interests
of both industry and the State, the new Act was to ensure those rights were given structure
and stability within a fit-for-purpose legal framework, facilitating investment, innovation and
stewardship.

ARMA achieves these goals through a new Managed Aquatic Resource framework consisting of an
Aquatic Resource Management Strategy (ARMS) and Aquatic Resource Usage Plans (ARUP). The ARMS
is a high-level internal policy document for the aquatic resource establishing the main management
objective for the resource, inter and intra sectoral allocations and identifying the number of shares in
the resource that are to be made available under the ARUP for the resource. Shares under an ARUP
thus represent a proportion of the total allowable catch (TAC) for the resource. ARUPs will be
implemented via subsidiary legislation sitting under the ARMA to give effect to the ARMS and the
objectives of the Act as a whole.*® Other key features include explicit recognition of customary fishing
priority access and public benefit use, commercial and recreational sector allocations and
strengthened fishing access rights. Elements of the design of ARMA, and the manner in which they
support rights-based principles, are summarised in Appendix 1.

Enacted in November 2016, ARMA was scheduled for commencement on 1 January 2019, however
full implementation has been delayed. Amendments designed to allow for the seamless transition of
existing fisheries managed under the FRMA to management by an ARMS and ARUP under the ARMA
were passed by the Legislative Assembly in June 2020*, while industry expects full application of the
Act to commence in 2022.

4.3. Arights-based system is the only way to avoid
tragedy of the commons

Whenever a public or common good is relied upon by industry — that is, a resource that is both non-
excludable and non-rivalrous, or in other words a resource with unlimited access and which can be
used simultaneously by more than one party — there is a risk of poor outcomes often termed the
‘tragedy of the commons’. In the case of fisheries, this has historically been seen in excessive vessel
numbers, overcapitalisation, economic wastage and eventually overfishing and population crash.
Outcomes are poor for all parties concerned. Individually, fishers are forced to invest more and more
resources into vessels and equipment merely to keep up with competitors and new entrants to the
fishery. Meanwhile, the State economy as a whole suffers from wasted effort and eventual industry

42 Submission to the Legislative Council Committee on Public Administration — Inquiry into Private Property
Rights (2019), Department of Primary Industries and Regional Development, published Western Australian
Parliament

4 Explanatory Memorandum, Aquatic Resources Management Amendment Bill 2020 (WA)

4 Explanatory Memorandum, Aquatic Resources Management Amendment Bill 2020 (WA)
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collapse, while the ecological damage is typically severe and long-lasting, with generations needed for
recovery.

To avoid these outcomes, it is critical to ensure proper management of catch shares of all users of the
resource — commercial, recreational and traditional/customary alike. The only way to sustainably
achieve this over the long term is to embrace and fully commit to rights-based fisheries principles, so
that all parties know what their fair share of the resource is. Without this, and in the context of several
recent examples of negative outcomes for the commercial fishing sector, the ills of the past risk
reoccurring.

Intermediary systems of limited-entry regimes, gear and vessel limitations, not paired with individual
allocations of overall catch effort, were progressively a feature of Australian fisheries since the 1970s.
While somewhat effective in reducing overfishing, the benefits of such measures proved to be
temporary, with existing participants and licence holders now incentivised to increase their individual
take by working around the restrictions in place — for example, by upgrading individual vessels where
numbers of such were capped. Individual fishers were still in a position of being potentially ‘crowded
out’, and hence concerns remained as to overcapitalisation and, even where fisheries are highly
restricted, the potential for overall effort to exceed ecologically sustainable limits.

By contrast, rights-based regimes, under which an overall sustainable harvest is determined (total
allowable commercial catch; TACC), of which every fisher is entitled to either a volume of catch or
proportion of effort used (individual transferable quota; ITQ) proportional to the rights allocation they
hold, have several advantages, and represent current global best practice in integrated fisheries
management.

Rights based systems motivate a focus on maximum sustainable economic yield...

Secure entitlement to a proportion of overall ecologically sustainable harvest shifts the motivations
of fishers from pursuing maximum possible exploitation — a zero-sum, ‘race-to-fish’ to secure as much
of the harvest as possible before others do the same and risk being left with nothing — towards
maximum economic yield.

With certainty as to the individual volume or effort that they are free to take up (or otherwise), fishers

are able to make commercially rational decisions as to their activities during a season, suiting business
practices, investment decisions, and operational tempo to market forces or individual needs and
desires.

As a result, the development and exploitation of fisheries proceeds along economically rational lines,
with market forces driving adjustments in response to changing market and environmental conditions.
Regulators may pursue a ‘hands-off’ approach, for the most part responsible only for determining the
ecologically sustainable harvest level, stepping in only where necessary or desired to ensure specific
outcomes or address emerging public policy issues, in contrast to the regular monitoring and tweaking
required to ensure gear or vessel limitations are producing desired outcomes. Further, by focusing on
the ‘fair share’, rights-based approaches support fishery management both by output (tonnes landed)
and input (effort applied) controls for those fisheries where quotas are impractical or do not represent
best practice (for example, fisheries with highly variable recruitment targeting short-lived species).

Appendix 2 contains a detailed analysis of the way in which Maximum Economic Yield works to
optimally protect the natural resource, maximise profitability and improve international
competitiveness.
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Rights based systems allow market forces to determine economic resource access priorities...

High quality, secure and tradeable access rights enable market mechanisms to operate in determining
priority of usage or impact of aquatic resources. In the absence of compelling public policy arguments
(such as the community benefit to be obtained from recreational fishing activities), the ideal user of
an allocation is the fisher able to make most economic usage of that proportional share. In
circumstances where multiple parties are utilising the same shared aquatic resource, tradeable
allocation rights thus allow a ‘values free’ process of reallocation to occur, reducing political risk and
ensuring optimum outcomes for the State. Such a process can even accommodate non-fishing
activities that may impact upon the aquatic resource (for example, coastal developments or seismic
testing) through requiring proponents to purchase quota equal to the proportion of the resource they
will be impacting, shifting the onus for providing compensation to affected fishers from the State to
private industry and allowing for ‘user pays’ models.

In short, market-based approaches will always arrive at a more internally efficient allocation of
economic effort than external control or input-based management systems that invariably require
costly administrative based interventions.

Rights based systems align fisher interests with environmental sustainability interests...

Fishing licences under a rights-based regime support the long-term sustainable use and development
of a resource and the fishers that utilise it - clear and stable rights align the interests of fishers and the
State. With fishing rights decoupled from on-water activities every season, licenses represent instead
a potential proportional share of the overall harvest or effort —and therefore their value is determined
by reference to the value of the fishery as a whole. Licenses can thus be very valuable indeed, with
fisheries such as the western rock lobster fishery reporting total license value of approximately S4
billion®. As a result, individual fishers and the broader industry as a whole are incentivised to ensure
that the fishery is well managed and sustainable, in so doing ensuring the value of their allocation is
retained if not enhanced.

4.4, The nature of fishing rights within Western Australia —
how strong are they (or should they be?)

It is clear that rights-based regimes provide benefits to fishers, industry, government and the wider
community. However, the question remains open as to exactly what those rights constitute, and how
they may be legally classified. At a practical level, this question is often framed as: are fishing rights
property rights?

Western Australian fishing rights are more than a mere license — they are a unique type of right on
the continuum of proprietary rights...

The question of, legally speaking, what fishing rights are exactly has been the subject of intense
industry and academic debate for over a decade, and remains unresolved. Without entering into an
in-depth analysis of scholarly opinion, the most authoritative treatise on fishing rights within Western
Australia is to be found in the State Government-authored 2005 Report into the Nature and Extent of
Rights to Fish and the 2011 Improving Commercial Fishing Access Rights in Western Australia*® working
group report. Broadly, the most accurate statement of the position of fishing rights in Western

4 Western Rock Lobster Council Submission to the Legislative Council’s Standing Committee on Public
Administration (2019), Western Rock Lobster Council, published Western Australian Parliament
46 (2011), Fisheries Occasional Paper No.102
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Australia is likely to be that, while not rising to the level of a full proprietary interest, fishing rights
bear many characteristics of property rights, and are more than a mere licence.

These characteristics include:

= A recognition of the importance of accurately recording their ownership — similar to the
Torrens system of land title registry, a formal register is maintained by the Western Australian
government;

= Again, in similar vein to land title, the registry of fishing rights is capable of noting a wide
variety of dealings with and encumbrances to fishing licences on that register, including
interests of lessors, mortgagors and other third parties;

= Freedom of dealings on the part of a licence holder, with the ability to transfer, sell, lease,
exchange, will and otherwise deal with in a similar manner to real property, including
temporary transfers, supported by government-facilitated markets*’;

= For fisheries with compatible management arrangements, an ability to subdivide or
recombine individual units of effort or catch quota and transfer these between licensees;

= The treatment of fishing rights as ‘property’ for the purposes of liability for stamp duty in
effecting transfers?;

= Many characteristics of permanence through statutory protections for renewal, with
decision-makers obliged to approve applications for renewal correct in all particulars and
where no breaches of licence conditions have occurred, and licenses typically renewable
indefinitely®;

= Historical treatment by industry, and the associated financing and investing ecosystem, as
good collateral for loans or secured debt facilities;

= Protected by the State, with holders of a fishing right empowered as against the general
public to exert their right to priority of access to the resource, enforced through criminal and
civil offences; and

= Areclearly treated as a distinct and more secure class of right from recreational fishing rights,
which are not transferable, are not limited in number, and lack statutory protections.

As of 2019, the position of the Western Australian Government, as expressed by the Department of
Primary Industries and Regional Development®®, remains broadly that fishing rights represent a right
of access, rather than ownership, noting that commercial fishers are not required to pay fees for grants
of authorisations or licences that, in the view of the State, would reflect a property-like value®.

47 Entitlement Exchange — FishEye (http://www.fish.wa.gov.au/Fishing-and-Aquaculture/Commercial-
Fishing/Fish-Eye/Pages/Buy-Sell-Entitlement-Exchange.aspx), Department of Primary Industries and Regional
Development

48 Austell Pty Ltd v Commissioner for State Taxation (1989) 4 WAR 235

4 Aquatic Resources Management Act 2016 (WA) s58(2) (and similar sections for aquaculture licences); Fish
Resources Management Act 1994 (WA) s68 (and similar sections for aquaculture); Pearling Act 1990, Schedule
3

%0 Submission to the Legislative Council Committee on Public Administration — Inquiry into Private Property
Rights (2019), Department of Primary Industries and Regional Development, published Western Australian
Parliament

51 |In this context, it should be noted that while it is true that at the time of establishment most fishing licences
were worth very little, the economic value of a fishery will increase substantially over time as a result of the
ongoing development efforts of industry and individual fishers. Hence, the value of a share in that fishery will
increase proportionately, and as already identified may become very valuable indeed for well-managed,
prosperous fisheries.
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However, the State affirms that fishing rights bear many of the indicia of property rights listed above.
In particular, the State points to four broad areas in which Western Australian legislation — particularly
so in regard to new regimes proposed under ARMA - can be said to support rights-based fisheries
principles and create strong and stable fishing rights:

= Exclusivity, the impact or potential impact of others on the right to fish;

= Durability, or the degree of permanence, temporal duration and renewability;

= Transferability, including the divisibility of the right and the ease of temporary leasing and
permanent transfer; and

= Security, representing the quality of the right, ease of cancellation and change, and degree of
legal protection.

Further, while reserving the right of the WA Government to enact measures in aid of public policy
principles (such as ensuring community access), the State also recognises that “Providing commercial
fishers with certainty regarding their ongoing access to the resource is important for encouraging long-
term investment in the industry. This in turn creates an incentive for commercial fishers to support
sustainable fishing practices.”>?

In summary, fishing rights are in principle best thought as a unique type of proprietary right, which —
unlike most other forms of property — do establish not exclusive possession, but instead rather
determine priority of access. These rights do not arise ‘naturally’, but rather are created by the passage
of legislation, whereby an Act or series of Acts will determine the order of priority between holders of
varying types and kinds of licences, including fishers (commercial, recreational or
traditional/customary) and other entities using or impacting upon aquatic resources (such as the
resources sector). Legislation or regulation will also determine the access priority order between
holders of licences and ‘passive’ uses of the marine estate, such as marine protected areas or
proponents of coastal developments (see example 2 in Section 3.2).

Accordingly, the ‘strength’ (or otherwise) of fishing rights is dependent upon the drafting of the
legislation which creates them, and therefore the policy platform and priorities of the government of
the day. In Western Australia, fishing rights bear many of the characteristics of property, while the
stated position of the State Government is that they should be strong and stable to best benefit
industry. The extent to which this has been borne out in practice is doubtful and discussed further
below.

52 Submission to the Legislative Council Committee on Public Administration — Inquiry into Private Property
Rights (2019), Department of Primary Industries and Regional Development, published Western Australian
Parliament
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5.  Ensuring security in aquatic resource rights

The principles of rights-based fisheries management outlined above are clear — secure, clear, divisible,
and tradeable rights benefit all users of aquatic resources and the State alike. However, as
foreshadowed earlier in this document, the recent experiences of industry have highlighted that
significant issues remain under current management arrangements. Further, while the principles
underlying the new ARMA are fundamentally sound, the practicalities of the transition process create
the potential for significant detriment to commercial fisheries and undermines the stability and
prosperity of those industries.

5.1.  Allocation and re-allocation of resources should
occur on a just and equitable basis

In accordance with the principles of rights-based fishery management, ideally all entities using or
impacting upon an aquatic resource should hold well defined rights to do so. For non-recreational
users, such rights should be secure, tradeable and enduring. As aquatic resources are a public good,
fishing rights are thus a creation of government, rooted in the system of laws for a jurisdiction and
conveying rights of priority as against all those not holding such rights.

However, as creations of government, the process of allocating or re-allocating those rights between
users is beholden to and determined by the policy platform and priorities of government. In a
democratic system, governments unquestionably hold a mandate to give effect to the expressed will
of the population in setting and determining questions of access to aquatic resources. At times, this
will involve altering rights allocations, which — in a fully allocated fishery — will inevitably cause
detriment to some parties. While a valid exercise of power, such an act must be balanced by the
fundamental obligations of government to deal fairly with its citizens. As noted above, recognition of
property rights — of which fishing rights may be said to be a type - are at the heart of both the traditions
of parliamentary democracy and the common law system of Australia. In disturbing those rights,
governments must act justly, reasonably and fairly to ensure equitable outcomes for all.

Where this is not the case, the decisions of government in setting or altering rights allocations risk
appear capricious, arbitrary or unfair, and bring damage to individuals, businesses, communities and
the fishing industry as a whole.

State action and policy can dramatically affect the security and value of fishing rights and aquatic
resources...

As discussed earlier in this paper, and ably demonstrated in the aftermath of the 2018 proposed
management changes to the western rock lobster fishery, one of the core principles emerging from
national and international best practice in rights-based fisheries management approaches is the
concept of the proportional share — fishing rights are rights to access a proportion of an aquatic
resource howsoever determined. For some fisheries it may be appropriate to determine this limit by
reference to an Individual Transferable Quota (ITQ) of harvest as a proportion of the Total Allowable
Commercial Catch (TACC) (‘output controlled’). Whereas, for other fisheries a proportional
entitlement may instead be determined by reference to effort applied (‘input controlled’). In both
cases fishing rights represent a proportional share of an independently determined overall sustainable
catch level.

The TACC can and should be varied from time to ensure the ecological sustainability of the underlying
resources is maintained, and — conversely — that the benefits of any improvement in fish stocks are
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shared by all who hold fishing rights, including commercial, recreational and traditional/customary
fishers. However, while TACC is mutable by design and will regularly be subject to management actions
by government as regulator, allocations of ITQ should prima facie remain sacrosanct absent strong
and compelling public policy reasons to disturb them. To do otherwise risks significant negative
consequences for the entire system of management.

Effective fisheries management relies on the concept of negotiated mutual consent...

In an absence of industry ‘buy-in’, coercive control by the State is exceedingly difficult to enact across
the wide expanse of the marine domain. As a general principle, best outcomes are assured when a
broad consensus is achieved between users of the aquatic resource and regulators as to how that
resource should be protected for the long term and for the mutual benefit of all, resulting in ‘policing
by consent’.

As already identified, conceptually a reduction in TACC will trigger a reduction in the effort each fisher
can apply, or harvest they can land, proportional to their ITQ. Any financial burden is borne equally by
all parties; market-based mechanisms can operate to accommodate exits from the fishery and a new
optimum economic equilibrium is reached at the new catch level. While this may result in significant
hardship on the part of some fishers, the conceptual basis of the system remains sound; while the
present market value of fishing rights may be lowered the equity that holders of those rights have in
the overall aquatic resource remains undisturbed and the confidence of industry, financiers, investors
and all affected parties is retained.

However, if this confidence is shaken - if holders of fishing rights instead feel that when stock levels
recover they will not benefit in equal proportion to their earlier detriment, the relationship of mutual
trust and consent between industry and regulators breaks down. If newly created ‘spare capacity’ in
a fishery is instead assigned to new entrants, the experience of rights-holders is thus that the value of
their rights only declines over time. Thus, fishers may feel that there is no incentive to support or abide
by catch limits during times of degraded stocks or poor recruitment. The dilution of equity in fishing
rights similarly threatens the ability of industry to draw on that equity, stifling innovation, investment
and access to finance.

The system should motivate pursuit of sustainable maximum economic yield...

If fishers feel that they must ‘use or lose’ their fishing rights — that is, that in order to secure priority
of access to a share of the aquatic resource, they must not only hold quota but demonstrate that they
have actually fully exploited all the potential of that quota — the value of the entire fishery is reduced.
Such an approach - fishing just for the sake of fishing - results in wasted sub-economic effort being
applied, thereby distorting the value of fish landed and removing any incentive to ensure product
quality is maintained. Such outcomes benefit neither industry, the State, nor consumers.

Accordingly, the State holds significant power to affect the value and prosperity of commercial
fisheries. While recognising that public policy reasons may exist that compel action, these powers
should be used only sparingly and, as far as possible, should not disrupt the fishing rights of individual
licence-holders or the principles of rights-based fisheries management. To do otherwise risks
significant negative externalities.
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5.2.  Making good loss inflicted where rights are
disturbed - principles of compensation

As noted above, actions of the State may have a dramatic effect on fishing rights and the proprietary
interests of those that hold them in their priority of access to aquatic resources. While the State acting
for proper purposes unquestionably holds a democratic mandate to legislate in pursuit of public policy
objectives, these powers should be exercised cautiously. Further, the foundational principles of the
Australian legal system militate that, where actions of the State impinge upon the property rights of
citizens, prima facie the State should be liable for compensation.

From the perspective of industry, the fundamental principle is that the rights of fishers to access
aquatic resources are as noted above, a form of property right. Hence, government action that results
in the loss or diminution of those rights should result in compensation being payable to the affected
parties. Simply because fishing rights are not absolute should be no barrier to the recognition that
they are valuable and should be protected. While a simple statement of principle which is in accord
with international best practice (and is at least partly supported by historical practice in Western
Australia, discussed further below), at an implementation level three sub-principles are important to
note.

The party acquiring a right from an existing right holder should be liable to the existing right holder
for fair value of the acquired right...

In a fisheries management regime under which fishing rights are freely transferable, the State itself is
not necessarily liable to directly fund compensation arrangements. Where priorities in usage of the
marine environment are altered such that one group of users sees a proportion of their rights
transferred to another, conceptually the party obtaining the benefit should be responsible to make
good the consequential loss suffered. By purchasing a level of quota (ideally on the open market,
attracting competitive bids from rights-holders willing to sell) equivalent to the proportion of the
aquatic resource that will be re-allocated, fishers are fairly compensated entirely through the
operation of market-based mechanisms without any financial exposure to the State. Such a process
may even accommodate non-fishing uses of the marine estate.

However, there may be circumstances under which the State, for a variety of public policy reasons,
decides that it is appropriate to bear all or part of the fiscal burden. Typically this would occur when
government feels that a public benefit has been obtained such that it is appropriate for the public
purse to be burdened, for example in the declaration of marine parks or re-allocation to recreational
or traditional/customary fishers, or where new management arrangements are imposed on a fishery
that reduce existing entitlements across the board, as was the case with changes to quota limits and
management controls in the Western Australian West Coast Rock Lobster Fishery in 2012. Existing
Western Australian legislation and practice at least partly already reflects such arrangements.

The holder of a right should bear normal primary industry risk...

No compensation would be payable in the event of a reduction in TACC due to poor seasons, a lack of
recruitment, natural disasters or other events that would mandate a lower level of take to ensure the
ecological stability of the fishery. As discussed above, providing that reductions are borne equally by
all holders of fishing rights, such a process is not a reallocation.

Under the principles of rights-based fisheries management, fishing rights grant priority of access to a
proportion of the total ecologically sustainable take. If the sustainable take declines, so too will the
amount of that resource that the individual quota held by each fisher represents, even while the
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proportion remains the same. In other words, compensation would only be triggered if the State has
disturbed the proportional share each fisher holds of the overall resource, either by reallocating quota
away from those who hold it or by issuing new licences that dilute the proportional share of existing
rights-holders, as would have been the case if the changes to the West Coast Rock Lobster Fishery
proposed by the Western Australian Government in 2018 had been implemented.

Compensation should not be payable where rights have been undermined by the holder of the
rights...

Compensation would also not be payable in circumstances where necessary management actions are
required on the part of government as fisheries regulator to address maladministration or other abuse
of fishing rights. Such decisions, while not to be taken lightly, would be made by normal comparisons
to expected community standards

However, where management actions are taken, fisheries management plans should be updated to
ensure that the effort or quota that has departed the fishery is properly accounted for.

5.3. Compensation in Western Australia — inifial steps to
recognition

Since the early 2000s, independent expert opinion and State fisheries policy has broadly recognised
and supported the principles of compensation recommended by industry. One of the earlier
statements of principle, the 2002 Toohey Report recommended that:

= ‘Where a reallocation of resources from one user group to another results in demonstrable
financial loss to an individual, in principle there should be an entitlement to compensation’;

= ‘Compensation may take various forms and does not necessarily involve any payment of
money’; and

= ‘No compensation should be payable where allocations are reduced for sustainability

reasons’.>

As part of the consultation process followed in the preparation of the Report, input and
recommendations were sought from commercial fishers and other key stakeholders. Consistent with
the principles of compensation outlined above, fishers submitted that if a government decision shifts
access to resources from one sector to another (i.e. results in a reallocation) compensation should
apply. Compensation, ideally achieved through market-based mechanisms, is required to provide
incentives to maintain or enhance the value of the significant investments of commercial fishers in
licenses and capital. The Integrated Fisheries Management Committee (IFMC) further accepted that
administrative changes in allocations can have a significant impact on the commercial fishers, both in
terms of investor confidence and providing incentives to protect a resource to preserve their
investment*,

Drawing on the findings and recommendations of the Toohey Report, and against the background of
other significant developments in State fisheries practice outlined earlier in this document, the State

53 Recommendation 13, Report to the Minister for Agriculture, Forestry and Fisheries by the Integrated
Fisheries Management Review Committee (2002), Department of Fisheries, Western Australian Government,
Fisheries Management Paper No. 165

54 See for example Paragraph 7.4, Integrated Fisheries Management Allocation Report — Western Rock Lobster
Resource, Fisheries Management Paper No.218, February 2007; Paragraph 7.1, West Coast

Demersal Scalefish Allocation Report, Fisheries Management Paper No.249, July 2013
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Government in 2009 formalised the Integrated Fisheries Management Policy>® (IFMP). Broadly, the
IFMP adopted many of the principles recommended by the independent panel and fishers, stating
that:

= ‘Where a reallocation of resources from one sector to another results in demonstrable
financial loss to a licensed commercial fisherman or licensed aquaculture operator, in principle
there should be consideration of compensation’;

= ‘Cases for compensation should be assessed on their merits’;

=  ‘Priority will be given to investigating the potential development of market-based systems to
achieve reallocations, along with due consideration of social equity considerations ...
consideration of [which] will be based on its merit’; and

= ‘No compensation should be payable where adjustments are made for sustainability reasons’.

Compensation was also addressed in the 2012 Western Australian Government Fisheries Policy
Statement (FPS), albeit less explicitly and only in a limited context. In the marine planning sphere, the
FPS states that where future policy changes result in further restrictions on commercial fishing in
marine reserves, the Government will consider amending the Fisheries and Related Industries
Compensation (Marine Reserves) Act 1977 (discussed below) to reflect the policy and ‘reinforce the
principle that compensation should be payable in the case of detrimental impact’.

Further, under the FPS, the stated position of the Western Australian Government is that it will ensure
that impacts on all fishers and fishing communities (whether direct, indirect or cumulative) are taken
into account in the assessment and approval processes for non-fishing related proposals and
developments, while confirming that ‘major project proponents would normally be expected to
compensate or mitigate impacts on fishers and fishing communities’. To facilitate compensation for
impacts of non-fishing activities, amendments to the Fisheries Adjustment Schemes Act 1987 will be
considered to provide a mechanism for creating agreements with authorisation holders for reasonable
compensation, either funded by Government or a third party.

As a result, there is a clear alignment between the principles of rights-based fisheries management as
consistently advocated for by fishers, independent experts and international best practice — as
summarised in this document — and the stated policy position of the State government. However,
these policies, while admirable, have remained at the level of non-binding statements of intent and
internal working documents. They have not resulted in concrete action secured by legislative reform.
Hence, as noted below, the compensation mechanisms that are presently enshrined in Western
Australian law are unclear, limited in scope, clearly insufficient for purpose and need to be changed.

5.4. Existing compensatory mechanisms are
fragmentary and insufficient

As noted above, Western Australia does not have constitutional guarantees comparable to the
Commonwealth, requiring acquisitions of property on just terms. Therefore, in the absence of a
statutory right to compensation, the State has no obligation to pay compensation for acquisitions of
property beyond ex gratia payments contemplated by and arising out of common law principles of
good governance and proper purpose. Beyond the rebuttable presumption of statutory interpretation
applied by Australian courts that legislation shall not interfere with vested property interests without

55 Department of Fisheries, Western Australian Government
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express intention®, the general position at Australian law is that States are under no compulsion to
provide compensation when compulsorily acquiring land or other property rights, albeit historical
practice and ethical imperatives have resulted in compensation at market value being the norm.

In the context of fishing rights, despite broad agreement for over a decade as to the need for fisheries
management to better provide security for rights-holders, within Western Australian there are only
currently two pieces of legislation that provide for compensatory mechanisms:

= The Fisheries Adjustment Schemes Act 1987 (WA) (FASA) provides for the State to initiate
voluntary and compulsory acquisition process of authorisations and entitlements held under
the FRMA. A person who holds an authorisation that is to be cancelled or an entitlement that
is to be reduced under a compulsory (or voluntary) fisheries adjustment scheme, is entitled to
apply for ‘fair compensation’, assessed as the market value on the day before the Minister
publishes notice of a scheme.”’

= The Fishing and Related Industries Compensation (Marine Reserves) Act 1997 (WA) (FRICMA)
provides for the payment of compensation to holders of leases, licences and permits under
the FRMA and Pearling Act 1990 under circumstances where marine nature reserves and
marine parks constituted under the Conservation and Land Management Act 1984 (WA)
impact on fishing access. A person is entitled to fair compensation for any loss suffered as the

result of a ‘relevant event’.®

Outside these limited examples there is no broadly applicable right to compensation, exposing licenses
to cancellation or amendment by the State without due cause or compensation and thereby affecting
the value and security of fishing rights. Further, significant issues remain with the ability of these Acts
to fulfil the role required to best give effect to the principles of rights-based fisheries management.

Nothing in the legislation compels the Western Australian Government to follow process...

While the FASA establishes a process that the State may follow to reduce fishing effort through licence
acquisition, there is nothing in the Act or the FRMA that imposes a positive obligation upon
government to do so. Indeed, the FASA is explicit in stating that nothing in the Act is to be read as
limiting or affecting the operation of the FRMA, or requiring that an adjustment scheme be
established, or that compensation be payable in respect of anything done under the FRMA>. As such,
while government and Departmental policy and practice may be to utilise adjustment schemes under
the FASA, under current legislation there is nothing to prevent an alternate process — or none at all -
being adopted to reduce fishing entitlements.

Application of the legislation is constrained to a narrow set of circumstances...

The processes established under the FASA and FRICMA are constrained to a relatively narrow set of
circumstances:

= FASA voluntary or compulsory acquisition schemes establish a top-down approach via which
the Minister may decide that the size of a fishery should be reduced via the cancellation of
authorisations or the reduction of entitlements. While there are provisions for industry
consultation (and for voluntary buybacks, negotiation and counteroffers), the Minister retains
absolute discretion to utilise any process they see fit when determining which, if any,

56 See eg Greville v Williams (1906) 4 CLR 694, Durham Holdings Pty Ltd v NSW (2001) 177 ALR 436
57'ss 3, 10C & 14G, Fisheries Adjustment Schemes Act 1987 (WA)

58 54, Fishing and Related Industries Compensation (Marine Reserves) Act 1997 (WA)

9 s3A, Fisheries Adjustment Schemes Act 1987 (WA)

34



individual licence-holders will be affected and to what degree. There are no provisions
requiring equity amongst rights-holders, and there are no provisions allowing for differential
compensation to be negotiated as between rights-holders or rights-holders and the State.

= FRICMA is limited to marine reserves and parks declared under the CALM Act, and only
provides compensation on the basis of a lack of access to defined geographic areas. No
compensation would be payable for loss derived from any other nexus with a marine park, for
example through increased recreational fishing effort or altered ecosystems balance. FRICMA
is also reliant upon correct assessment data being collected and properly collated in order to
arrive at correct outcomes, a process which is not adequately established in the Act or
regulations and which, in the view of industry, has been poorly managed to date.

Broadly, the two Acts governing compensation for injurious affectation of fishing rights by government
within Western Australia are fragmented and insufficient for purpose. They are restricted as to funding
options, permit only a binary set of re-allocation decisions, and fail to address the broad range of
circumstances under which government may affect fishing rights.

5.5. Regulatory takings and other interference with
aquatic resources

Although cancelling or re-allocating fishing rights and authorisations is the most direct example, and
likely to have the most immediate impact on the value of fishing rights, there are many other ways in
which the actions of government and the processes it oversees and permits can negatively affect
rights-holders. This is particularly so in the unique context of the marine and aquatic domain. As
discussed earlier in this document, there are a very large number of users, with a very broad range of
potential impacts, including the resources and energy sector, seismic testing and surveying, ports,
freight and logistics, coastal and marine developments, wastewater management and discharge,
recreational use (both involving fishing and otherwise), marine parks, conservation and protected
endangered and threatened species policies, defence, and so on.

The totality of these potential users — and the activities they are permitted to undertake by
government, including under broad Ministerial exemption powers— poses significant risks to the ability
of fishers to utilise their access rights to aquatic resources. Granting a new use or access, permitting
an intensification of an old one, or failing to sufficiently accommodate and regulate new uses enabled
by new technologies will ipso facto impact on existing users of those resources, even if at the end of
the day no additional fish are taken out of the water (i.e. less fish may be taken as the result of reduced
productivity or access).

Regulatory takings injuriously affect aquatic resource security and access rights and should be
compensated...

While to date not well recognised under Australian law, in a primary producer context it is becoming
clear that State actions may injuriously affect holders of property without necessarily amounting to
‘acquisition’ of that property®. Although still an emerging area of law, in the view of industry the grant
of exploration licenses, development approvals, conservation or environmental protection conditions
and other permits that change the marine environment all have the potential to devalue fishing
licences through interference with or degradation of the underlying aquatic resource. A prime
contemporary example of this occurring is discussed earlier in this document in relation to the Ocean
Reef Marina development.

80 Spencer v Commonwealth of Australia (2010) 241 CLR 116; Spencer v Commonwealth [2015] FCA 754.
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Although the potential for negative impacts to commercial fishers are clear, it would be overly
restrictive, unfairly burdensome to other users of the aquatic domain, and at odds with the broader
incentives of the State to encourage development and community usage, to privilege the interests of
fishers above all other parties. In accordance with broader principles of fisheries management, fishers
share the underlying aquatic resource with multiple parties, and consensus and compromise are to be
encouraged. However, this must be balanced against the fact that fishing rights are a type of
proprietary right, and the need for fishers to have certainty in the security and value of the rights that
they hold discussed above, rights which represent a significant financial investment on the part of the
licence-holder.

Accordingly, the position of industry is instead that where government intervention - while not
amounting to an outright cancellation or clawback of fishing rights - results in an impact on aquatic
resources or the value of fishing rights, prima facie fishers should be compensated to the extent of
the loss inflicted. Reflecting the shared user nature of the marine and aquatic domain, and the need
for all parties to compromise and work together to assure best outcomes, only loss that is real and
consequential, not trivial or easily mitigated, would attract compensation.

As discussed above, in a system where the proprietary aspects of fishing rights is respected and
secured through permanence and free transferability, there is also no explicit presumption that the
State will always be financially liable to provide this compensation. As with a forced transfer of fishing
entitlements outright, conceptually the party obtaining the benefit should be responsible to make
good the consequential loss suffered. Often the party benefitting from regulatory action will be the
public (for example, by the declaration of a new marine park) and by extension the State, and hence
use of public money for compensation would be appropriate. However, this will not always be the
case, as in the issuance of permits and approvals for a marina development or for a seismic surveying
by resources and energy companies. Under these circumstances, market mechanisms may be utilised
to effect compensation, with the grant of approvals paired with a requirement to purchase quota from
affected fishers under a ‘forced sale/forced acquisition” model to effect necessary rights transfers. In
all circumstances, regulators should face a positive obligation to amend management plans or harvest
strategies to take into account these changes to preserve the ecological sustainability of the fishery
and maintain catch and effort at appropriate levels.

5.6. Future imperfect —risks posed by the transition to
ARMA

As previously summarised, fisheries legislation in Western Australia is in a state of transition. While
most fisheries remain regulated and managed pursuant to management plans set under the FRMA,
the passage of ARMA in 2016 and its phased entry into force from 2018 until a final operative date
(i.e. once fully proclaimed) expected in 2022 will progressively see fisheries transitioned to
ARUPs/ARMS under the new Act.

Broadly, this has the potential to improve and modernise fisheries management. Thanks in part to an
extensive and productive engagement process with fishers and other stakeholders, the views and
needs of industry have been heard and have resulted in the conceptual basis and stated aims of ARMA
hewing more closely to the principles of rights-based fisheries management. While recognising these
positive developments, however, there remain some outstanding concerns as to the potential of the
transition process to further undermine the security of fishing rights providing access to aquatic
resources.
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The stated intent of the State government is that all existing management arrangements under FRMA
will transition to arrangements under ARMA following a ‘negotiated process’®l. While noting that the
new risk-based approaches under ARMA will require fisheries facing significant sustainability issues to
be moved to new management frameworks rapidly, broadly the stated intent is to avoid displacing
existing management arrangements until all key issues of sectoral allocation have been resolved,

rather than using the transition process ”as [a] catalyst to resolve these”®?.

Considering that outstanding issues and unresolved community and industry concerns remain as to
the future resource allocation of some Western Australian fisheries, this statement of intent reflects
admirable caution. However, as with the position regarding compensation, industry remains
concerned that this statement of intent has not transitioned into a legislated position that would give
industry comfort that there will be no repeat of unfortunate recent historical events.

In particular, while sections 17, 18 and 19 provide for a consultation process in setting a new ARMS,
and section 24 requires appropriate consultation in making an ARUP, no such consultation nor
engagement process is stipulated in the powers reserve to the Minister to amend or revoke an ARMS
or ARUP®, Further, while in the process of developing an initial ARMS or an ARUP under it consultation
is required, the Minister retains discretion as to the final form of that plan, and there is no legislated
requirement, or even a rebuttable presumption, that when transitioning existing fisheries to new
management arrangements the existing rights of fishers will be retained®.

Noting that guidelines and policies may be formally published to guide the actions of decision-makers
in performing functions under the Act®, it is disappointing that, to the knowledge of industry, despite
the stated intent of the State government to preserve the security of existing fishing rights no concrete
action to assure that this will eventuate has resulted®®.

From the perspective of industry, the fundamental failure of ARMA is thus that, despite the past
history of the State in setting and exceeding international best practice, and the historic opportunity
to further secure its leadership and reputation into the future, the Act provides little scope for this to
occur. Unless the recommendations outlined below are given serious consideration and result in
meaningful reform, and the Act is amended to securely embed principles of a compensatory rights-
based framework, there exists a real possibility that the uncertainty already faced by commercial
fishers in Western Australia will continue under the forthcoming transition to new management
schemes under ARMA.

61 Submission to the Legislative Council Committee on Public Administration — Inquiry into Private Property
Rights (2019), Department of Primary Industries and Regional Development, published Western Australian
Parliament

52 Ibid

835521, 28 & 29, Aquatic Resources Management Act 2016 (WA)

54 While s26(2) of the Act provides that a method of allocating resource shares ‘may’ include converting previous
entitlements, the section specifically notes that the methods of determining shares are not limited to this
process, and hence may be as desired by the CEO or Minister.

65 55 254-257, Aquatic Resources Management Act 2016 (WA)

% |t is worthy of note that prior to commencing the transition of the Pearl Oyster Fishery Management and
Pearling Framework into the ARMA Framework, the Minister for Fisheries provided a Ministerial Transitional
Policy Statement that was predicated on the transfer of all rights into the ARMA framework in an “unaltered”
state and “on a like for like basis.”
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The fundamental breach of the already eroded but still significant trust which formerly existed
between fishers and the government, developed over the past 60 years, will continue to have

repercussions unless urgent action is taken to restore the reputation of the State and heal the divisions
caused.
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6. Recommendations for reform

More secure commercial fishing rights will not only provide the certainty that is required for industry
to continue to invest, but will ensure more effective and efficient management of the natural
resource, greater certainty and rights for the recreational sector and enhanced environmental and
community outcomes overall.

In pursuit of these outcomes, industry has identified 19 recommendations and areas for reform,
consisting of 9 immediate short-term priorities and 10 longer-term reform measures. Taken together,
this programme will enhance the security of fishing access rights, create the conditions for increased
and sustainable investment in fishery, promote long-term ecological sustainability and provide the
conditions precedent for commercial fishery to flourish in the State.

6.1. Immediate priorities for reform

Drawing on the principles of rights-based fisheries management and informed by the history of
resource access security for the commercial fishing sector in Western Australia discussed above, these
9 recommendations address matters that require urgent reform.

Shaped and refined through consultation with and between industry, including peak bodies and
individual fishers, action is sought on these recommendations as a matter of priority over the next
twelve to eighteen months.

Suggested legislative amendments to give effect to these 9 Recommendations, together with concepts
for a statutory compensation scheme (Recommendation 8) and a draft form of Ministerial
commitment in the form of a statement of expectation to the CEO (Recommendation 5(d)), have been
drafted by Quinn Emanuel lawyers and are set out in Appendix 3 to this paper.

Recommendation 1: State shall not be empowered to dilute rights within
a managed fishery

To ensure that the value of fishing rights is retained; that rights-holders have the necessary certainty
to operate their businesses as normal, including to grow and invest; that rights-holders are treated as
partners in the management of aquatic resources and are motivated to equally protect it; and that
industry and international perception of sovereign risk is reduced, it is critical that the State
Government should not have the power to issue new units or shares within a fully allocated managed
fishery such that the rights of existing licence-holders are diluted, including the issue of new rights to
third parties on non-equivalent terms.

To that end, the broad powers currently held by the CEO and responsible Minister to issue new units
or shares under fisheries management legislation should be removed or narrowed. In the case of
larger fisheries that span multiple habitats and ecosystems and are hence are zonally managed,
issuance of units or shares should reflect those zonal boundaries and be capped within them.

Noting that the intent is to preserve the value of existing licenses, nothing within this recommendation
should be interpreted as preventing the evolution over time of management regimes, such as the
conversion of units held under FRMA to new entitlements under ARMA, or other means of conversion
of one form of units to another on an equally proportional basis, such as a conversion of licenses with
attached input controls to a quota of output-controlled harvest share. Further, in light of ongoing
industry developments, this recommendation should also not be read as preventing consideration of
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a new category of entitlement (eg research, market development) to existing licence-holders within
the TACC, providing this is done on an equitable pro-rata basis that does not distort the value of
existing rights held.

To this end, it is recommended that:

a) Broad powers of the CEO and the Minister to issue new units (shares under ARMA) within a
managed fishery be removed or narrowed. Where zonal allocations operate, total shares
within a fishery to be allocated by zone.

b) The ability of the Minister to issue new units in a managed fishery by Gazettal be removed,
except in the case of issuing new unit allocations on equivalent terms to all existing unit
holders.

Recommendation 2: State shall not hold shares in or participate within a
managed fishery

In order for a rights-based management regime to work effectively, all rights-holders must be treated
equally in principle and in practice, be provided with equal opportunity to access their underlying
resource entitlement, and have confidence in the fair and equitable management of the fishery and
the impartial judgement of the State Government as regulator. The participation of the State
Government in the fishery, whether as active participant or indirectly through sub-leasing
arrangements (or similar) is at odds with all these principles, and carries significant sovereign risk
implications.

As such, it is recommended that:

a) the State or an agent of the State be prohibited from applying for a managed fishery licence
(or shares in the fishery); and

b) the CEO or Minister be prohibited from granting a managed fishery licence (or shares in the
fishery) to the State or an agent of the State.

Recommendation 3: Primacy of fishing rights in managed fisheries not
to be circumvented through exemptions

To ensure their effectiveness, fishing rights and authorisations given under and managed by Western
Australian fishing regimes must remain the sole legitimate means by which aquatic resources in a
managed fishery may be commercialised. To do otherwise is to effectively bypass the principles of
rights-based management that underpin fisheries within the State, and risks creating parallel, less
secure and less controlled systems that endanger the ecological sustainability of the fishery and the
economic stability of industry and coastal communities.

While recognising that the power of the Minister to grant limited exemptions from the management
regime established by the ARMA may be appropriate to achieve specific public policy purposes, such
as research, public health and safety or environmental protection, industry does not view it as
appropriate that an acceptable category of exemption is to enable ill-defined and unlimited
‘commercial purposes’. Without more, this provision risks allowing the establishment of an entirely
discretionary alternate process for commercialisation of aquatic resources, thus enabling access to
managed fisheries by persons who are not licence holders and who have no other entitlement to that
resource. If a ‘commercial purposes’ exemption from controls under ARMA relating to a managed
fishery is to apply, it must not disturb the requirement for fishers to hold a fishing licence, quota, unit
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entitlement or similar, and must be framed as a general exemption for all licence holders as a class of
persons.

As such, it is recommended that:

The power of exemption under section 7 of ARMA for commercial purposes cannot be applied in a
managed fishery or ARUP to any person other than a unit holder in the prescribed fishery and
applied as a general exemption for all fishing licence holders as a class of persons in that fishery.

Recommendation 4: Secure rights to be the basis for all commercial
fishing

Increasingly, multiple users of the marine estate and aquatic resources are being recognised by and
brought within fisheries management regimes. This process has the strong support of industry and
should be continued, such that all users of an aquatic resource have clarity and certainty as to their
priority of access to the resource. Of all these classes of fishing licence and entitlement, commercial
fishers are rightly called upon to make contributions towards meeting the costs of implementing,
monitoring and enforcing the management regimes in place through licence fees and other associated
costs. By doing so and in exchange, they are granted priority access rights to that resource, rights that
should be secure and enduring to ensure fair value is retained.

However, equally important to underpinning the value of fishing rights and ensuring the continued
prosperity of industry is the unique grant of commercialisation rights to commercial fishers. With more
individuals and users of aquatic resources potentially involved with and operating on the fringes of
quasi-commercial activity (such as charter fishers, fishing tour operators, and traditional and
customary fishers), it is important that the basis of commercialisation of a managed fishery is and
remains the holding of a commercial fishing licence. Those wishing to sell fish stemming from a
managed fishery should be required to purchase sufficient units of entitlement in that fishery to meet
minimum commercial holding thresholds, to be determined on a case-by-case basis in the specific
Fisheries Management Plan or ARUP.

It is therefore recommended that:

Non-commercial fishers, charter fishers and indigenous fishers seeking the ability to sell fish may
only do so in an existing managed fishery by the acquisition of shares from that fishery.

Recommendation 5: Transitions between management regimes to be
on fair and just terms

As highlighted earlier in this document, the conceptual underpinnings of the new ARMA regime are
sound and are broadly supported by industry and fishers. However, in order to deliver on this
potential, operate as a secure and stable foundation for fisheries policy into the future, and restore
the trust between industry and government, several aspects of the transition between management
plans under FRMA and new ARMS/ARUPs under ARMA must be carefully managed to ensure equitable
treatment of all fishers, commercial and recreational alike, provide continued certainty necessary for
commercial fishery to continue to operate and have the confidence to invest and grow, and avoid
disruption and potential endangerment of the ecological sustainability of aquatic resources.

While continued recognition of prior policy statements and management assurances by government
will go some length towards addressing these concerns, in some instances legislative changes will be
required. Along these lines, industry thus recommends measures to ensure that:
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a) Units (shares under ARMA) within a fishery must transition in equivalent terms from a
management plan to an ARUP;

b) Existing allocation of commercial and recreational shares in managed fisheries to be
maintained in any new management arrangements under ARMA. Where allocations
presently operate on an informal basis stemming from historical catch shares, allocations
splits to be explicitly formalised in documentary form.

c) Where feasible, the total shares allocated between the recreational sector and the
commercial sector to be set in percentage terms of the total allowable catch and expressed
in equivalent units for the commercial and recreational sectors.

d) Industry reiterates its qualified support for the implementation of ARMA at the earliest
date, conditional upon Government provides a binding commitment (legislative or
otherwise) not to proceed with the further development of ARMS and ARUPs for a
commercial fishing sector until that sector has been adequately consulted and has
expressed support.

e) The principles to be practically applied to fisheries managed by Regulations or Orders under
the FRMA continue to apply, on a like-for-like basis, into the future under ARMA and
subsidiary legislation.

Recommendation é: State to assist transitions to occur without imposing
taxation burden on rights-holders

The classification, regulation and management regimes that apply to the activities of industry have
resulted in a variety of authorisations, permits, licences and other quasi-property legal creations
created under them to give effect to public policy purposes. The fishing industry is no different, and
unfortunately actions of government in effecting transitional arrangements between classes of
authorisations under management regimes have in the past resulted in potentially unfairly
burdensome taxation implications, such as income and capital gains taxes levied on the tuna and
Northern Prawn fishery as a result of management changes. This required an act of intervention to
seek a taxation treatment ruling from the Commissioner of Taxation, a process that introduced a
further protracted period of uncertainty.

While tax levies are outside the legislative scope of ARMA, and to an extent beyond the direct control
of the Western Australian Government, the possible taxation implications of State government actions
in transitioning fisheries management regimes should be recognised by the State. Further, to the
maximum extent possible, government should work with industry to minimise any one-off impacts
resulting to industry that may arise as a consequence of the transition process.

It is thus recommended that:

The potential taxation implications stemming from creation of new management arrangements
under ARMA are minimised, and State government assistance provided to ensure that no
heightened taxation burden is felt by the existing commercial fishing sector.

Recommendation 7: Better incorporation of recreational fishers within
management regimes

Under principles of rights-based fisheries management discussed earlier in this document, and in
furtherance of other Recommendations, conceptually the use of and impact from recreational fishers
on aquatic resources should be explicitly recognised, formalised and accounted for through fishing
rights and an allocation of quota or other unit of effort or harvest.
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To avoid overly burdensome administrative complexity and overhead, these fishing rights could be
collectively held on trust and may be administered by a recreational peak fishing body (e.g.
Recfishwest). Doing so will also allow for and centralise consultation, advocacy and coordination
between holders of fishing rights in other sectors and the recreational fishing sector.

Accordingly, it is recommended that:

The shares for the recreational sector may be held in trust and administered by a peak body.

Recommendation 8: Where actions of the State affect the rights and
livelihoods of fishers, compensation should be payable

Commercial fisheries, and the individuals, businesses and communities they support, are built on
foundations of strong and secure fishing rights. Where those rights are taken away or injuriously
affected by the actions of government, compensation should be payable.

While not applying in situations where a reduction of quota is borne by all fishers equally, for example
to maintain ecological sustainability of the fishery, or where individual fishers have seriously
transgressed licence conditions, as a general principle the State should thus ensure the loss or
disruption of fishing rights is compensated, through either legislative arrangements (for example, via
consequential amendments to FASA, FRICMA or other Acts) or market-based mechanisms. Depending
on circumstances, the costs of doing so may not necessarily be borne by government. Where a private
party is to obtain a benefit at the expense of holders of fishing rights — for example, seismic surveying
or oceanfront development —the preferred role of the State in ensuring compensation flows is instead
to enable market-based mechanisms to operate via forced purchases of rights by impacting the party
or similar measures. As some activities with the potential to adversely affect a fishery may be
undertaken in Commonwealth waters, a Federal legislative response may also be warranted.

Such an approach, under which the party obtaining a benefit compensates the party suffering a
detriment, is also to be preferred in ensuring that re-allocations between sectors are adequately
compensated.

As such, it is recommended that:

a) The removal of shares from the fishery shall only occur where:

i) compensation (including where appropriate compensation reflecting injurious
affection) has been paid through commercial (market based) or legislative
arrangement; or

ii) by provisions of legislation under specified offences.

b) In the absence of public policy concerns that would militate the State provide
compensation, resource reallocation between sectors shall be effected via market-based
transfer mechanisms that ensure the party suffering a detriment is compensated.

c) Further changes are to be proposed to the Fisheries Adjustment Schemes Act covering
matters to be taken into account and procedures for determining levels of compensation,
and where appropriate injurious affection, in the absence of market solutions.
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Recommendation 9: Security of resource access represented by fishing
rights to be enhanced and protected

To prevent circumstance that detract from investment, industry growth and optimal natural resource
management, ensuring optimal certainty with respect to resource access and the processes that
ensure that certainty should be a fundamental and obvious tenet of the ARMA legislation.

To best recognise, protect and enhance the inherent value of fishing rights, and thus the commercial
fishing industry built on them, reform to underlying legislation is essential. As discussed earlier in this
document, several aspects of existing management regimes and their practical implementation in
Western Australia create uncertainty and have led to poor outcomes for industry.

Addressing these weaknesses with the current status of fishing rights, that bear many of the attributes
of property rights, has been the focus of a substantial body of work informing industry and stakeholder
submissions to the Public Administration Committee’s Inquiry into Private Property Rights. It is thus
recommended that:

a) The development of fishing licences as secure access rights as per the Western Rock Lobster
submissions covering changes to ARMA and the Fisheries Adjustment Schemes Act be
adopted.

b) Proposed resource access security and allocation of resource shares relating to fisheries
managed under ARMA within the Part 3 framework should also apply to existing managed
fisheries, regardless of whether defined by instrument of policy or legislation.

c¢) To avoid administrative inadvertence unduly affecting the desired secured property
character of fishing rights, current provisions resulting in licence cancellation for non-
payment of fees to instead grant discretion to the CEO to suspend a licence for as long as
deemed necessary to resolve outstanding disputes. With appropriate consultation and
dialogue, industry would support the introduction of similar formalised suspension and
cancellation guidelines as apply to licence cancellation and suspension by AFMA®7: ©,

6.2. Longer-term reform agenda

Beyond the immediate priorities for reform outlined above, a deeper and more comprehensive reform
agenda is proposed in a further four recommendations below. Representing longer-term proposals
that would more securely embed international best practice principles of fisheries management into
the foundations of Western Australian law and practice, ongoing dialogue and action on these
recommendations is sought over the next two to five years.

Proposal
10%°  That fishing licences be recognised in the ARMA legislation as property for the
purposes of compensation.

57 5134 Aquatic Resource Management Act 2016 (WA); s38 Fisheries Management Act 1991 (Cth)

68 Australian Fisheries Management Authority (2016), Procedure for the recovery of outstanding debts and
other monies, Fisheries Management Paper Number 6, Australian Government, Canberra

59 This matter was raised by the Western Australian Fishing Industry Council and Western Rock Lobster Council
in their respective submissions to the Upper House Standing Committee on Public Administration Inquiry into
Private Property Rights. However, a comprehensive discussion on this matter is beyond the scope of this

paper.
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117°  The establishment of a single authority by the Western Australian Government to
centralise the procedural requirements around compensation by Government into a
single agency for claims covering loss of property and injurious affection arising from
the assertion identified by the Committee’s terms of reference (d). That is fair and
reasonable compensation must be paid to the owner of private property if the value of
the property is diminished by a government encumbrance or resumption in order to
derive a public benefit.

1271 | Broadening of scope covering a range of private and public funding and market
mechanisms to facilitate commercial fishing adjustment by the Fisheries Adjustment
Schemes Act 1987 be enacted as proposed below and to be further developed:

12(a) @ A provision under the Fisheries Adjustment Schemes Act or ARMA, that where
circumstances apply within the terms of reference (d) of the Public Administration
Committee’s Inquiry into Private Property Rights to commercial fishing access rights,
the Minister be required to establish a committee of advice under the Fisheries
Adjustment Schemes Act.

12(b)  The provision of powers to open funding explicitly from a range of sources, outside of
Government sources, inclusive of corporate and sponsorship funding to facilitate
adjustment schemes.

12(c) | The ability of the advisory committee appointed under the legislation to appoint an
independent person to directly negotiate the possible terms of settlement of a
contract of sale with an individual fishing authorisation holder or group of
authorisation holders, in particular circumstances. This could be applied to situations
where coastal development directly and significantly impacts on commercial fishing
access rights, involve the developer whether private or government, a requirement to
meet costs of compensation with costs to be met by the developer, whether through a
negotiated outcome or contractual settlement or through a voluntary adjustment
scheme. The Ocean Reef Marina development example provided to this inquiry is a
case in point, especially given the complexity of issues and significant impact on the
abalone fishery.

12(d) = An ability for the advisory committee to report on any arising issues of injurious
affection to be met in just terms in its advice to the Minister under the Act, where a
case for this form of compensation beyond loss of fishing access rights ought to apply.

12(e) | To provide scope to the advisory committee and the Minister, within the legislation,
enabling different pathways for compensation to apply, such as Act of Grace payments
for temporary loss of resource access in particular circumstances. For example, an
inability to fish by licence holders due to coastal developments. The Wheatstone
developments at and near Onslow and the likely loss of visibility to fish for abalone
during construction of Ocean Reef Marina are examples.

12(f) Where an adjustment scheme is implemented under the provision of this legislation
that is known to result in a re-allocation of resource use to different sectors or reduce
directly overall resource harvest levels, a requirement for the resource management
agency responsible (DPIRD currently) to amend the harvest capacity of the
management plan or aquatic resource use plan under the FRMA or ARMA legislation
(whichever is applicable at that time). Without this requirement, resource

70 This matter was raised by the Western Australian Fishing Industry Council and Western Rock Lobster Council
in their respective submissions to the Upper House Standing Committee on Public Administration Inquiry into
Private Property Rights. However, a comprehensive discussion on this matter is beyond the scope of this
paper.

1 Giving effect to recommendations 12 through 12(f) requires amendment to the Fisheries Resource
Adjustment Schemes Act 1987 (WA).

45



sustainability could be placed at risk and a penalty for non-compliance by the
management agency within reasonable time should apply.

1372 Possible changes to WA Constitution at least equivalent to the Commonwealth
Constitution on protection of access rights and compensation that may arise from the

Western Australia Legislative Council Public Administration Committee report into
Private Property Rights.

72 This matter was raised by the Western Australian Fishing Industry Council and Western Rock Lobster Council
in their respective submissions to the Upper House Standing Committee on Public Administration Inquiry into
Private Property Rights. However, a comprehensive discussion on this matter is beyond the scope of this
paper.
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Appendix 1 — Comparison of the Characteristics of Access Rights
Under FRMA Management Plans and ARMA (Transitioned
Management Plans and Managed Aquatic Resources)

Characteristic

Exclusivity (the
impact of others
on the right)

Durability (the
degree of
permanence,
temporal duration
and renewability)

Transferability
(including the
divisibility of the
right and ease of
temporary leasing
and permanent
transfer)

FRMA Management
Plan
Access to commercial
fishing limited according
to criteria in the
management plan.

Authorisations are
renewable subject to an
application being made
within 60 days after
expiry, payment of fees
and good behaviour.

A management plan for
interim management
fisheries may specify an
end date beyond which
the plan and associated
authorisations are of no
effect.

Both authorisations and
entitlements (e.g. quota
units) under
authorisations must be
transferred upon
application subject to
limited grounds for
refusal (see FRMA s
140(2)).

Entitlements under an
authorisation may be
transferred
independently of the
authorisation to another
authorisation holder
only.

ARMA Transitioned

Management Plan
Access to commercial
fishing limited according
to criteria in the
management plan.

Authorisations are
renewable subject to an
application being made
within 180 days after
expiry, payment of fees
and good behaviour.

Management plans for
interim management
fisheries will transition as
managed fishery
management plans so will
no longer have a specified
end date.

Both authorisations and
entitlements (e.g. quota
units) under
authorisations must be
transferred upon
application subject to
limited grounds for refusal
(see ARMA s 60).

Entitlements under an
authorisation may be
transferred independently
of the authorisation to
another authorisation
holder only.

ARMA Managed Aquatic
Resource

Access to commercial
fishing limited according to
the number of shares in the
ARMS and the process for
allocating shares under the
ARUP.
ARMS must set out the
proportion of the total
allowable catch (TAC) for
the commercial and
recreational sectors.

Obligation to monitor
sector allocations increases
exclusivity.

Shares granted under an
ARUP only need to be
registered upon allocation
and will exist as long as the
ARUP is place. Annual
renewal not required.

At the start of each fishing
period shares give rise to
catch entitlement valid for
that fishing period upon
registration.

Shares must be transferred
on request subject to
limited circumstances
where the transfer must be
refused (see ARMA s 36(3)).

Once registered at the start
of each fishing period,
shares and catch
entitlement exist as
separate entities and can
be transferred
independently (increases
divisibility and flexibility)
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Characteristic

Security (the
quality of the right,
including ease of
cancellation or
change and degree
of legal protection)

FRMA Management
Plan

If a management plan
provides for it (most do)
entitlements under an
authorisation may be
transferred to another
authorisation holder to
facilitate lease
arrangements.
A court may cancel or
suspend an
authorisation upon
application of the CEO of
DPIRD if the court
convicts the person of an
offence.

Where three major
offences are recorded
against an authorisation
in 10-year period the
authorisation is
suspended for one year.

Authorisations may be
cancelled, suspended or
not renewed on limited
grounds, including non-
payment of fees,
grounds set outin a
management plan or
poor behaviour (see
FRMA s 143).

Upon cessation of a
management plan a
person is not entitled to
a subsequent
authorisation as of right
but the CEO of DPIRD is
required to take into
account that the person
previously held an
authorisation.

ARMA Transitioned

Management Plan
If a management plan
provides for it (most do)
entitlements under an
authorisation may be
transferred to another
authorisation holder to
facilitate lease
arrangements.
A court may cancel or
suspend an authorisation
upon application of the
CEO of DPIRD if the court
convicts the person of an
offence.

Where three major
offences are recorded
against an authorisation in
10-year period the
authorisation is suspended
for one year.

Authorisations may be
cancelled, suspended or
not renewed on limited
grounds, including non-
payment of fees, grounds
set out in a management
plan or poor behaviour
(see ARMA s 134).

NA (no new management
plans under ARMA)

ARMA Managed Aquatic
Resource

Shares are granted in
perpetuity (subject to
continued existence of the
relevant ARUP). Can only
be forfeited by court order
in association with the
shares having been used as
surety for an authorisation
The perpetual nature of
shares and the separation
from catch entitlement
means that shares and non-
fishing shareholders are not
impacted by prosecution of
the fisher. This provides
greater security than under
the FRMA.

Upon revocation of an
ARUP, share options must
be granted to those who
held shares immediately
prior to the revocation
(unless those persons are
allocated shares of
equivalent value under a
new ARUP). The Minister
must have regard for share
options when determining
the method of share
allocation in a subsequent
ARUP.

Adapted from Submission to the Legislative Council Committee on Public Administration — Inquiry into
Private Property Rights (2019), Department of Primary Industries and Regional Development,
published Western Australian Parliament
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Appendix 2: Maximum Economic Yield

Maximum Economic Yield (MEY) has long been preferred in economics as the harvest target for
commercial fisheries because:

e It maximises fishery profits, regardless of changes in the price of fish or cost of fishing
(Maximum Sustainable Yield — MSY, by contrast, is independent of profits),

e Itimproves international competitiveness by improving catchability and lowering the cost of
fishing,

e Itis more ‘conservationist' than the classical MSY target. In most cases stock size will be larger
than that associated with MSY — known as ‘thickening’ the stock.

In recent years MEY has become the preferred and recommended target for managing commercial
fisheries in Australia and has grown in significance overseas as the above advantages have become
recognised.

One important consideration is that MEY as a target provides resilience to economic shocks. This is
because it adjusts to changes in market supply and demand conditions and changes in the underlying
state of nature, to ensure that maximum profits can be achieved. In contrast operating at MSY is
consistent with zero or even negative profits.

MEY is defined as a sustainable catch or effort level that creates the largest difference between
(discounted) total revenues and the total costs of fishing. If the MEY outcome is to be clearly a profit
maximising one, it must also be the case that the fishery operates combinations of capital and other
resources that minimize the costs of harvesting the MEY catch.

ITQs are typically the preferred mechanism to ensure this operational efficiency. An important
implication of this is that it discourages over-capitalisation.

The essence of the above can be seen from the classic MEY diagram.

As effort increases catch increases, and stocks decline. Every point along this curve is a sustainable
effort and yield combination. Traditional management based on MSY would limit effort to Emsy. This
yield could be repeated ad infinitum so long as underlying biomass conditions (state of nature) do not
change.
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The total revenue is the yield at any level of effort multiplied by the price received in the marketplace.
If we assume a constant price, total revenue exactly reflects the stock-recruitment relationship.

Economically the industry can do better than operating at Eusy. A reduction of effort to Emer would
increase profits. Evev is the effort level where we have the maximum difference between total revenue
and total cost. The distance AB is the maximum profit. This occurs where MR=MC or the slope of the
total revenue curve is equal to the slope of the total cost curve.

Significantly, maximizing profit requires less effort (Emev < Emsy) and smaller harvests. The decrease in
effort increases the stock availability and is then associated with greater catchability (CPUE). The
critical thing here is that the cost of fishing decreases more than the corresponding fall in revenue
when we move the catch to Emer from Ewmsy or higher. And this fall in harvest costs depends on the increases
stock density associated with the additional uncaught stock between Eyveyand Epsy.

The value of Evey Will change given a change in the price of fish, which shifts the total revenue curve up or
down, or the cost of fishing, which rotates the total cost curve.

It is tempting to focus on Suey and ignore the uncaught difference between Syev and Swsy. However, the
uncaught stock is critical to the MEY outcome. This is the ‘stock effect’.

The reduction from Ewsy to Envey thickens the stock. The impact of this is that:

=  The cost of fishing is lower - fishing larger stocks lowers the per unit cost of catch., and
= Ifthe market demand curve is downward sloping, lower catch rates increase the market value of fish.

Together these improve profitability.

So, the stock above Ewmgy is not a surplus but is intentionally left uncaught int the biomass to enhance
profitability. It is central to the economically efficient outcome.

If the stock above Emey were available for catch it would be inconsistent with the MEY target. This can be
illustrated with two simple adjustments to the basic diagram. In the diagram below we assume that the extra
stock can be harvested but will not find its way back into the marketplace — that is, there is no commercial
dimension to its harvest.

The starting point is an effort level at Evey. Consistent with the basic idea of MEY, the unavailability of the
changes all the dimensions of the commercial harvest. The cost of harvest benefits from ‘thickening’ of the
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stock are removed, so the marginal cost of catching increases. This is shown by the change from TC to TC'.
Once the costs change, the economic optimum changes. To maximise profits with the new cost structure,
requires a recalculation of the effort level at which MR=MC or the slope of the total revenue curve equals the
slope of the total cost curve. In the diagram below this occurs at E'vev. And E'mey < Enmey.

The new maximum profit is A’B’. This is less than the original Evey profit of AB but greater than the profit AD
which is what would be achieved if harvest stayed at the original Emey level with the new higher cost structure.
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In essence, our assumption that the stock between Evey and Ewsy is removed triggers a recalibration to again
‘thicken’ the stock and maximise profits.

One of the advantages of MEY combined with ITQs is that the harvest which maximises profits also minimises
costs and achieves an optimal combination of capital and other inputs. The change outlined in the above
diagram from Ewey to the lower effort level E'vey will trigger appropriate adjustments. Catching capacity will be
reduced and given the reduced profits ITQ values should fall.

The exact magnitude of any adjustments will depend on the exact value of key parameters. This is an empirical
guestion for any particular fishery, but the direction of change will be consistent with that outlined above.

The above analysis assumed that the stock between Evey and Emsy was removed but not returned to the
marketplace. If it were sold commercially then, depending on the market demand curve, market price may
fall, and this would cause a further downward adjustment in Emey and profits. 73

Overall, reallocation of stock above Ewey requires a re-assessment of MEY to a lower level and this
triggers a range of negative impacts on fishery operations likely to reduce profits and the value of
capital and quota.

73 This explanation of Maximum Economic Yield has been provided by Dr Paul McLeod, Director, Economic
Research Associates (www.econsresearch.com)
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It should be noted that the above analysis and the original development of MEY relates to a single
species fishery. Where MEY as a concept is applied to multispecies fisheries, estimating the optimal
catch and biomass for any single species in the multispecies fishery is considerably more complex.

Regardless, it is clear from this analysis that managing fisheries in accordance with principles of MEY
results in optimal profitability for industry, improved competitiveness of the Western Australian
industry in national and international markets and optimal management of the natural resource.
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Appendix 3A: Suggested legislative amendments to effect
recommendations outlined in Part 6.1

Aquatic Resources Management Act 2016

7. Exemptions from Act

(1)  The Minister may, by notice in writing, exempt a specified person or specified class of
persons from all or any of the provisions of this Act.

(2)  The Minister may only grant an exemption under subsection (1) for one or more of these
purposes —
(a) research;
(b) environmental protection;
(c) public safety;
(d)  public health;
(¢) commercial purposes;
(f)  education purposes;
(g) enforcement purposes.

(2A)  An exemption for the purpose specified in sub-section (2)(e):

(a)  must not be granted in respect of a person who is not:

(1) the holder of a resource share in the ARUP to which the exemption
relates; or

i1 the holder of licence in respect of the managed fishery to which the
exemption relates; and

(b) must apply equally to all holders of a resource share in the ARUP or holders of a
licence or class of licence in respect of the managed fishery, as the case may be,
to which the exemption relates.

(3)  An application for an exemption may be made to the Minister.
(4)  An application —
(a) must be in an approved form; and
(b)  must be accompanied by the prescribed fee, if any.
(5) An exemption may be granted subject to any conditions specified in the notice.
(6) The Minister may, by further notice in writing —
(a) cancel or amend an exemption; or
(b)  delete, amend or add to any conditions imposed in relation to an exemption.

(7)  An exemption is of no effect at any time when a condition of the exemption is being
contravened.

(8) A person who contravenes a condition of an exemption commits an offence.
Penalty: a fine of $10 000

16. Content of ARMS

(1)  An ARMS for a managed aquatic resource must set out the following things —
(a) adescription of the aquatic resource that is to be managed;
(b)  the main objective to be achieved by managing the aquatic resource;

(c)  the minimum quantity of the aquatic resource that is considered necessary to be
maintained for the resource to be ecologically sustainable;
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(d)
(e)

63)
(2
(h)

(@

0

(k)
M

the activities that should be regulated in respect of the aquatic resource;
the details of each period for which activities in respect of the aquatic resource
are to be regulated (fishing period);
the quantity of the aquatic resource that is to be available in a fishing period for
customary fishing and public benefit uses;
the method to be used in calculating the total allowable catch (TAC) for the
aquatic resource;
the proportion of the TAC that is to be available for recreational fishing for the
resource;
the proportion of the TAC that is to be available for commercial purposes,
including —
(i)  the proportion of the TAC to be available for commercial fishing for the
resource; and
(ii)  the proportion of the TAC that is to be available for taking incidentally
in the course of commercial fishing for other aquatic resources;
the number of shares in the resource that are to be available to the commercial
sector, including, where the aquatic resource is managed by zone, the number of
shares in the resources that are to be available for each zone;

the scientific parameters to be used to assess how effectively the aquatic resource
is being managed;

the consultation to be carried out in relation to the making, amendment or
revocation of an aquatic resource use plan (ARUP) to implement the ARMS.

(2)  For the purposes of subsection (1)(d), the activities that should be regulated in respect of
the aquatic resource may include the taking of other aquatic resources incidentally in the
course of commercial fishing for the aquatic resource.

(3)  For the purposes of subsections (1)(h) and (1)(1), the allocation of the TAC under an
ARMS must:

(a) be expressed as a percentage of the TAC and reflected in an allocation of
equivalent resource shares; and

(b) maintain the proportions of allocation between recreational fishing and fishing for
commercial purposes provided under a management plan or earlier ARMS that
the ARMS replaces.

(4) _ For the purposes of subsection (1)(j), the issue of new shares in the resource must only be
to:

(a)  all existing holders of resource shares or previous entitlements to take the
resource; and
(b) __on equivalent terms and in proportion to each existing holder’s allocation of
resource shares or previous entitlements.
25. Content of ARUPs
(1)  An ARUP must —
(a)  1identify the resource to which the ARUP relates; and
(b)  identify the ARMS that the ARUP is to implement; and
(c)  set out the objectives to be achieved by the ARUP; and
(d)  identify the activities regulated under the ARUP; and
(e) identify the class or classes of persons that may undertake the activities regulated
under the ARUP; and
(f)  specify the type of authorisation (if any) required to undertake activities regulated

under the ARUP; and
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(g) specify the form and the minimum and maximum amounts of surety (if any) that
may be required to be provided for an authorisation to undertake activities
regulated under the ARUP; and

(h)  specify the number of resource shares (if any) in the aquatic resource available
under the ARUP; and

(1)  set out the method for allocating any resource shares available under the ARUP at
the commencement of the ARUP; and

(j)  set out any restrictions in relation to persons who are eligible to be holders of
resource shares available under the ARUP; and

(k)  set out procedures for monitoring the quantity of the resource that is taken in a
fishing period; and

(I)  set out any conditions that are to apply in respect of the transfer of catch
entitlement for the resource; and

(m)  setout any circumstances in which the CEO may, by notice published in the

Gazette, modify provisions in the ARUP in order to ensure that the objectives to
be achieved by the ARUP are achieved.

(2) An ARUP may include any provision that, in the Minister’s opinion, is necessary for —
(a) the protection or management of the resource; or
(b) the protection of the aquatic environment, other aquatic resources, aquatic
mammals, aquatic reptiles, aquatic birds and amphibians from activities related to
the resource.
(3) The objectives to be achieved by an ARUP are to be consistent with, but not limited to, the
main objective of the ARMS that the ARUP is to implement.
(4)  For the purposes of sub-sections (1)(e) and (h), a person must not sell an aquatic organism
unless:
(a) the person is a holder of a resource share in the aquatic resource from which the
aquatic organism is taken;
(b) the organism is taken by way of commercial fishing of the resource; and
(b) the organism is part of the catch entitlement of the person.
(5)  For the purposes of subsection (1)(i), the resource shares allocated in an ARUP for the
purpose of recreational fishing shall be:
(a) allocated to a body that, in the Minister’s opinion, is a peak representative body
for recreational fishers of the aquatic resource to which the ARUP relates:
(b) held on trust by that peak representative body for all recreational fishers of the
aquatic resource to which the ARUP relates; and
(c) subject to section 36, capable of transfer by the peak representative body to
another person.
26. Method for allocating shares under ARUP
(1) In making an ARUP that sets out a method for allocating resource shares the Minister must
have regard to the following —
(a) the interests of persons who have a history of involvement in taking the resource;
(b) the interests of persons who have entitlements to take the resource under this Act
immediately before the commencement of the ARUP;
(c) any option granted under section 42(2) in respect of the resource or a component
of the resource.
(2)  A-The method for allocating resource shares set out in an ARUP may-inelude; butisnet

limitedtomust —
(a) first provide for allocation based on converting previous entitlement to take the
resource to a specified share entitlement; erand

(b)  then provide for allocation based on converting options granted under
section 42(2) to a specified share entitlement; erand
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34.

3)

(M

2

3)

“

6))

(6)

(c) _ to the extent there remains unallocated resource shares, those shares may then be

allocated

—e)——>by sale by public tender or auction.

An ARUP that sets out a method for allocating resource shares other than by sale by public
tender or auction must provide —

(a) that a decision not to allocate a resource share is a reviewable decision for the
purposes of sections 146 and 147; and

(b) that a person who is affected by a decision about allocation of a resource share is
an affected person for the purposes of those sections.

Allocation of resource shares

When an ARUP comes into operation any resource shares in an aquatic resource available
under the ARUP vest in the Minister.

The Minister must, as soon as is practicable after an ARUP comes into operation, allocate
the resource shares in accordance with the method set out in the ARUP.

A person to whom a resource share is allocated may request the CEO to register the person
as the holder of the resource share.
A request must —
(a)  bein an approved form; and
(b)  be accompanied by the fee (if any) that is set out in the relevant ARUP or the
regulations.

On receipt of a request under subsection (3) the CEO must register the person as the holder
of the resource share.

A resource share must not be allocated to the State or an agent of the State.

3s.

36.

(1

2)

©)

4)

Nature of resource shares

Subject to section 37, a person who is the holder of a resource share in an aquatic resource
at the beginning of a fishing period for the aquatic resource is entitled to be registered as
the holder of the allocated catch for the share for that fishing period.
A resource share —

(a) is transferrable as provided by this Act; and

(b) s capable of devolution by will or by operation of law.
In accordance with the Personal Property Securities Act 2009 (Commonwealth) section 10

in paragraph (b) of the definition of personal property, a resource share is declared not to
be personal property for the purposes of that Act.

A resource share allocated to a person based on converting the person’s previous

(D

2

)

entitlement in relation to a managed fishery that is declared a managed aquatic resource is
taken to be a replacement and continuation of the previous entitlement.

Transfer of resource shares

The holder of a resource share in an aquatic resource may, in accordance with the relevant
ARUP or the regulations, request the CEO to transfer the share to another person (the
recipient).

On receipt of a request under subsection (1) the CEO must transfer the share by registering
the recipient as the holder of the resource share unless subsection (3) applies.

The CEO must not transfer a resource share if —
(a) afee or fine payable by the holder of the share under this Act is outstanding; or
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(b)  the share is nominated as surety for an authorisation; or

(c)  the recipient is a person who is not eligible under the relevant ARUP to hold the
share; or

(d)  the CEO has, under section 156, given details of the request to a security holder
unless —

(1) 21 days has expired from the day on which the details were given; or

(ii)  the CEO has the written consent of the holder of the share and the
security holder to do so-; or

(e)  the recipient is the State or an agent of the State.

A person who is registered as the holder of catch entitlement may request the CEO to

Following the receipt of a request, the CEO must register the recipient as the holder of

(b)  subject to any conditions set out in the ARUP under which the catch entitlement

A person who makes a request referred to in subsection (1) may withdraw the request to
the extent that the recipient has not been registered as the holder of an amount of catch

(b)  subject to any conditions in respect of the withdrawal of a request to transfer the
catch entitlement set out in the ARUP under which catch entitlement is allocated.

Subject to subsection (2), a resource share in an aquatic resource may only be cancelled

and a catch entitlement may only be reduced, by way of a scheme within the meaning of

Subsection (1) does not apply where a resource share in an aquatic resource is to be

Application for grant, renewal, variation or transfer of managed fishery licence or

38. Transfer of catch entitlement
(D
transfer to another person (the recipient) part or all of the catch entitlement.
(2)  The request must be made in an approved manner and form.
3)
catch entitlement up to the amount specified in the request —
(a) in accordance with the regulations; and
is allocated.
“4)
entitlement specified in the request —
(a) in accordance with the regulations; and
(5)  The recipient must not be the State, or an agent of the State.
36A Cancellation or reduction of resource shares
@8]
Part 3 or Part 4 of the Fisheries Adjustment Schemes Act 1987.
(2)
cancelled under section 134(1) or 208(1).
52.
entitlement
(D

Subject to the provisions of this Act, Aa person, other than the State or an agent of the
State, may apply to the CEO for —

(ab)  the renewal of a managed fishery licence; or
(be) the variation of a managed fishery licence; or
(dc)  the transfer of a managed fishery licence to another person; or

(ed) the transfer of part of the entitlement under a managed fishery licence to another
managed fishery licence; or
__(¥e) the transfer of the whole or part of an entitlement under a managed fishery
licence to another managed fishery licence for a limited period; or
(f) __ the transfer of the whole or part of an entitlement under a managed fishery
licence which has not been renewed, has been cancelled or has been forfeited
under this Act to another managed fishery licence.
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(2)  An application must —
(a) be made in an approved form; and
(b)  be accompanied by the fee (if any) prescribed or specified in the management
plan; and
__ (c) be accompanied by any information that the CEO reasonably requires for a
proper consideration of the application.
(3)  The State, or an agent of the State, cannot apply to the CEO for —
(a) amanaged fishery licence to undertake a fishing activity in a managed fishery: or

(b) _ the renewal of a managed fishery licence; or

(c¢) _ the variation of a managed fishery licence; or

(d)  the transfer of a managed fishery licence to another person; or

(e) the transfer of part of the entitlement under a managed fishery licence to another
managed fishery licence; or

(f)  the transfer of the whole or part of an entitlement under a managed fishery
licence to another managed fishery licence for a limited period; or

(g) the transfer of the whole or part of an entitlement under a managed fishery
licence which has not been renewed, has been cancelled or has been forfeited
under this Act to another managed fishery licence.

54. Grant of managed fishery licence

(1)  The CEO may grant a managed fishery licence to an applicant if —
(a) the CEO is satisfied that the applicant meets any criteria for the grant of the
managed fishery licence specified in the management plan; and
(b)  the applicant is selected in accordance with any procedure for determining which
persons are to be granted a managed fishery licence specified in the management
plan.

(1A) The CEO must not grant a managed fishery licence to an applicant if the applicant is the
State or an agent of the State.

(2)  Inaccordance with the Personal Property Securities Act 2009 (Commonwealth) section 10
in paragraph (d) of the definition of licence, a managed fishery licence is declared not to
be personal property for the purposes of that Act.

56. Effect of managed fishery licence
(1)  Subject to this Act, the holder of a managed fishery licence, or a person acting on behalf of
the holder, may undertake fishing or any fishing activity of a specified class in:
(a)-  aspecified managed fishery; or

(b)  azone within a managed fishery.

(2)  The entitlement the holder has under a managed fishery licence may be limited by
reference to one or more of the following —

(a)  aquantity of aquatic organisms that may be taken;
(b)  aquantity of fishing gear that may be used or carried;
(c) the type, size or number of boats or other vehicles that may be used;
(d)  anumber of persons that may operate;
(e) an area of land or waters;
(f) aperiod of time;
(g) any other factor.
(3) For the purposes of subsection (2):

(a) sthe extent of an entitlement under a managed fishery licence may be expressed
in terms of units of entitlement defined in the management plan, including in
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terms of units of entitlement in respect of a particular zone in the management
plan; and

(b) only a holder of a commercial fishing licence may undertake activities for
commercial purposes in a managed fishery.

60. Transfer of managed fishery licence and entitlement
(1)  On an application referred to in section 52(1)(d), the CEO must transfer the managed
fishery licence unless the CEO is satisfied that —
(a) the proposed transferee —
(i) isnota fit and proper person to hold the managed fishery licence; or

(i1))  does not satisfy guidelines under section 255 relating to foreign persons
holding, controlling or having an interest in a managed fishery licence;
or

(1i1) _ is the State or an agent of the State;
or

(b) the applicant, or a person acting for or on behalf of the applicant, may be liable to
prosecution for an offence that is prescribed for the purposes of section 209; or

(c) the managed fishery licence is suspended; or
(d)  the transfer is prohibited on prescribed grounds or grounds specified in the
management plan.
(2)  On an application referred to in section 52(1)(e), the CEO must transfer the part of the
entitlement unless the CEO is satisfied that —

(a) the applicant, or a person acting for or on behalf of the applicant may be liable to
prosecution for, an offence that is prescribed for the purposes of section 209; or

b the entitlement to be transferred is under a managed fishery licence —
g ry
(1)  that is suspended; or
(i)  inrespect of which a conviction is recorded under section 209;

(c) the transfer is prohibited on prescribed grounds or grounds specified in the
management plan;

(d) _ the proposed transferee is the State or an agent of the State.

(3)  On an application referred to in section 52(1)(f), the CEO may transfer the whole or part of
an entitlement under the managed fishery licence for a limited period if the management
plan or the regulations authorise the transfer.

(4) If, under section 156, the CEO gives written details of an application referred to in this
section to a security holder the CEO must not transfer the managed fishery licence or the
part of the entitlement unless —

(a) 21 days has expired from the day on which the details were given; or

(b) the CEO has the written consent of the holder of the managed fishery licence and
the security holder to do so.

134. Suspension, non-renewal and cancellation of authorisations
(1)  The CEO may, by notice in writing given to the holder of an authorisation, suspend for
any period, refuse to renew or cancel the authorisation —

(a) ifthe holder, or a person acting for or on behalf of the holder, has been convicted
of an offence against —
(i) this Act; or
(i1)  a written law other than this Act if the offence relates to the fishing,
aquaculture, fishing tour or aquatic eco-tourism industries; or

(i)  alaw of the Commonwealth, or of another State or a Territory, relating
to the management or regulation of aquatic resources;

or
(b) if a condition of the authorisation has been or is being contravened; or
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(c) ifthe CEO is satisfied that the holder is no longer a fit and proper person to hold
the authorisation; or

(d)  if the authorisation was obtained by fraud or misrepresentation; or
(e) ifthe holder has —

(1) failed to keep any record, or to submit or lodge any return, that is
required to be kept or submitted or lodged under this Act; or

(i) made an entry or statement in such a record or return that is false or
misleading in a material particular;

or

(f)  if the holder does not satisfy guidelines under section 255 relating to foreign
persons holding, controlling or having an interest in an authorisation; or

(gh)  on any other ground specified in a relevant management plan or ARUP.

(2)  The fact that an authorisation has not been cancelled or suspended under section 208
or 209 is not to be taken to prevent the CEO from cancelling, suspending or refusing to
renew the authorisation under this section.

(3) The CEO may, by notice in writing given to the holder of an authorisation, suspend the

authorisation for any period the CEO considers necessary for the purpose of resolving any

dispute with the holder if any fee, charge or levy payable in respect of the authorisation, or

any other amount payable under this Act by the holder, has not been paid when it becomes

due.

Fisheries Adjustment Schemes Act 1987

14E.
(1A)

(M

Selecting authorisations to be cancelled or entitlements to be reduced

This section does not apply to a scheme under which all the authorisations relating to the
fishery or fisheries, or resource shares relating to an aquatic resource, are to be cancelled.

The authorisations or resource shares that are to be cancelled or the entitlements or resource
shares that are to be reduced under a scheme may be selected in such manner as the Minister
thinks fit, provided any cancellation or reduction is effected proportionately among holders of

authorisations or entitlements or resource shares.

14G.
(1

2

3)

Compensation for loss suffered for affected person

An affected person is entitled to fair compensation for any loss suffered by the person as a
result of the cancellation of an authorisation or resource share, or the reduction of an
entitlement or resource share, under a scheme.

The value of an authorisation or resource share that is to be cancelled, or part of an
entitlement or resource share that is to be reduced, under a scheme, is to be assessed as the
market value of the authorisation or entitlement or resource share.

The market value referred to in subsection (2) is to be assessed as the market value
immediately before the day on which a notice was published under section 14D(1)(a).
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Appendix 3B: Concepts to effect statutory compensation regime
(Recommendation 8)

Fisheries Adjustment Schemes Act 1987

Purpose

2.

The purposes of the proposed amendments are to modify the framework of the Fisheries
Adjustment Schemes Act 1987 to:

2.1 facilitate a structured approach to the assessment and payment of compensation to
holders of authorisations or entitlements in respect of a managed fishery or
managed aquatic resource; and

2.2 provide additional sources of funding for compensation, namely private actors
benefiting from activity which disturbs the enjoyment of rights associated with
authorisations or entitlements in respect of a managed fishery or managed aquatic
resource.

Concept 1: When an adjustment scheme should be considered

3.

Adjustment schemes should be required where a reduction in total allowable catch or in the
total number of entitlements, authorisations, or resource shares (whether temporary or
permanent) is required for a reason other than the ecological sustainability of the resource.
Examples of when a scheme should be considered include when a reduction is required or
results from other activity in the area or in nearby areas conducted under or permitted by
a law of the State, or when the reduction is required for the purpose of re-allocation
between sectors.

Concept 2a:  Voluntary adjustment schemes by collective negotiation

4.

When a scheme is first proposed, the Minister or Committee is to give notice to the peak
representative body for holders of interests in the managed fishery or aquatic resource the
subject of the proposed scheme at the same time as the Minister publishing a s. 10B notice
in the Gazette.

The peak representative body is then to consult with its members with a view to agreeing a
collective proposal for a proportionate reduction to be effected across all interest holders
in the aquatic resource and the amount of compensation sought to be paid to the holders.

The proposal is then to be negotiated by the Committee (within the bounds of concept 4)
and the representative body, and if a scheme is agreed, given effect in the same manner as
provided by s. 10C of the Act.

Concept 2b:  Voluntary adjustment schemes by private tender (reverse auction)

7. If there is no representative body for the holders of interests in the managed fishery or
aquatic resource, or if a scheme cannot be agreed, the scheme should be effected by way
of private tender or “reverse auction”, as contemplated by the current form of s. 10C of the
Act.

Concept 3: Responsibility to pay compensation is with the State, unless a private actor is

identifiable

8. Where the activity that has created the need for a reduction has been undertaken by a

private actor, or the proposed transferee of re-allocated rights is a private actor (which, if
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10.

11.

the recommendations are accepted, will be the case in all circumstances involving re-
allocation by transfer rather than cancellation), the private actor should be primarily
responsible for the payment of the compensation, either by way of direct payment, or by
way of contribution in to the Fisheries Adjustment Schemes Trust Account. Alternatively,
the State should be primarily responsible for payment (particularly where harmful or
disruptive activity is authorised), and then able to recover from the private actor.

If compensation is to be paid by the private actor, the private actor should have an
opportunity to be consulted by the committee on the question of the appropriate amount
of compensation payable.

For the purpose of determining whether a private actor is responsible for a disturbance,
there ought to be rebuttable presumptions:

10.1  that a disturbance has occurred where the TAC for an aquatic resource is reduced
by an identifiable proportion within a certain period of time;

10.2  that an activity within a certain proximity of the fishery is the cause of that
disturbance.

Where the proximity criterion to engage the presumption is not met, the Minister or a
holder of an entitlement in the affected managed fishery or aquatic resource may apply to
the State Administrative Tribunal or Supreme Court of Western Australia for determination
of any question as to whether the disturbance was caused by the private actor.

If the activity is otherwise authorised by the State, the State should be responsible for
ensuring the private actor is committed to paying into the Trust Account or providing
security for such payment, and the State is otherwise to be responsible for any shortfall
owing under a scheme.

Concept 4: Considerations for the Minister or Committee when determining whether an offer

12.

13.

is an appropriate amount of compensation

In determining the amount of compensation to be paid to participants in a scheme, the
Committee must have regard to:

12.1  as a principal consideration, the TAC prior to the undertaking of the activity or
transfer, and its market value;

12.2 if the reduction is permanent:

(a) the TAC, or the projected TAC, after the undertaking of the activity or
transfer;

(b) the market value of the entitlement to take the proportion of the TAC
associated with the interest to suspended, surrendered or transferred to
give effect to the scheme;

12.3 if the reduction is temporary:
(a) the TAC, or the projected TAC, during the period of the disturbance;

(b) the market value of a lease of an entitlement equivalent to the reduction in
the TAC during the period of the activity.

If the amount of compensation requested by the holders of interests in the managed fishery
or aquatic resource is less than the amount referred to in 12.2(b) or 12.3(b) above, the
Committee must accept the offer.
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Statutory Act of Grace Regime
Purpose

14. The purpose of a statutory act of grace regime is to permit holders of entitlements in a
managed fishery or aquatic resource to seek ex gratia compensatory payments from the
Minister in circumstances where there has been a reduction in the TAC or the value of the
entitlement, but the holders have been unable to access compensation by way of an
adjustment scheme.

15. A general purpose statutory act of grace payment regime exists in Western Australiain s 80
of the Financial Management Act 2006, with cognate provisions appearing in the
Government Sector Finance Act 2018 (NSW) and the Financial Management Act 1996 (ACT).

Considerations

16. The relevant consideration for the payment should be special circumstances or specific
circumstances prescribed by regulation. The identification of special circumstances in
policies adopted in other jurisdictions includes consideration of the appropriateness of
making a payment of a relevant amount, in light of:’*

16.1  the role of State in causing an unintended and inequitable result to a person such
that it considers it has a moral responsibility to address the circumstances of the
individual

16.2  whether a legislative or policy decision has had an unintended, anomalous,
inequitable or otherwise unacceptable impact on an individual or organisation’s
circumstances, and those circumstances were:

(a) specific to the individual or organisation;

(b) outside the parameters of events for which the individual or organisation
was responsible or had the capacity to adequately control; or

(c) consistent with what could be considered to be the broad intention of
relevant legislation, and not merely the intended effect of legislation; and

16.3  any other matter that is rationally connected to the circumstances being
considered.

17. Those considerations should be made specific to the cause, in particular State involvement,
of a reduction in the TAC or value of entitlements in relation to a managed fishery or aquatic
resource.

Specific appropriation

18. There should be, as is the case in the ACT regime (but not the NSW regime), a specific
appropriation for the purpose of making the payments, to be used in conjunction with any
existing funds available to the Minister.

Environmental Protection Regulation
Purpose

19. The purpose of this proposal is to require that activities authorised by government are made
conditional upon the giving of financial assurance or an undertaking to pay compensation

74 See, e.g. Act of Grace Payments, ACT Government Factsheet

<https://apps.treasury.act.gov.au/__data/assets/pdf_file/0008/1324997/Act-of-Grace-Payments-
Factsheet.pdf>
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for adversely affected aquatic resources, and that the requirement is sought and
administered through the approval mechanism in the Environmental Protection Act 1986,
and recognising that many activities with the potential to adversely affect a fishery may be
undertaken in Commonwealth waters, pursuant to the Environment Protection and
Biodiversity Conservation Act 1999.

State regime

20.

The State regime already provides for the giving of financial assurances. The extension
required is to amend s. 86E to permit the CEO to call upon the financial assurances for the
purpose of paying compensation to the holders of interests in a managed fishery or
managed aquatic resource who suffer loss or damage as a result of the activity the subject
of the financial assurance. Given the structure of s. 86E, this may require the insertion of a
new provision dealing with the CEQ’s responsibility to compensate the holders of interests
in @ managed fishery or managed aquatic resource for loss and damage caused by an
authorised activity, to make clear that such payments are an intended and permissible
application of the financial assurance.

Commonwealth regime

21.

22.

Insert into Chapter 4 of the Environment Protection and Biodiversity Conservation Act 1999
a requirement for the Minister to consult in relation to, and in deciding whether or not to
approve the taking of an action and what conditions to attach to the approval, to consider,
the impact of the activity on a managed fishery or managed aquatic resource and the
commercial interests of holders of entitlements and authorisations in respect of the fishery
or managed aquatic resource.

An express requirement for the Minister to consider a condition requiring security for the
payment of any compensation to the holders of entitlements in a managed fishery or
managed aquatic resource is also necessary, as the current power to require security is
limited to the purposes of Pt 3 and s 499, which do not capture the commercial nature of
the purpose of security for compensation to users of the aquatic resource.
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Appendix 3C: Draft language of Ministerial commitment
(Recommendation 5(d))

To be addressed to the CEO of the Department of Fisheries

Statement of Expectation

In the context of ongoing consultation with the fishing industry concerning the transition from the Fish
Resources Management Act to the Aquatic Resources Management Act 2016, in relation to the
establishment of aquatic resource management strategies (ARMS) and aquatic resource use plans
(ARUPs), | acknowledge the importance of ensuring that the transition to ARMS and ARUPs is the
subject of effective engagement and consultation with commercial and recreational fishers alike.

As the Minister responsible for the Department of Fisheries and the administration of the Aquatic
Resources Management Act 2016, | expect that, notwithstanding the consultation period expressed
in the Act, the CEO of the Department of Fisheries will not proceed with:

1. the further development of an ARMS; or
2. the implementation of an ARUP,

affecting a commercial fishing sector until such time as that sector has been adequately consulted in
accordance with ss 18 and 19 of the Aquatic Resources Management Act 2016 and has expressed
support for the transition of the aquatic resource to a managed aquatic resource, the ARMS and the
ARUP, as the case may be.
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Levelrs, 11 Elizabeth Street, Sydney NSW 2000, Australia | TEL +6129146 3500
Level 41, 108 St Georges Terrace, Perth WA 6000 Australia | TEL +61 8 6382 3000

Step 1:
1.

Step 2:

PRIVILEGED AND CONFIDENTIAL

WESTERN ROCK LOBSTER COUNCIL INC
ALTERNATIVE ARRANGEMENTS TO SECURE SELF-FUNDING

Membership of WRL as a condition upon the grant or renewal rights

The creation, by legislation or ARUP/Management Plan, of a condition upon the grant,
transfer or renewal of a licence, resource share or entitlement, that the holder or transferee
of the right or entitlement be a member of a prescribed peak representative body of good
standing (including the full payment of membership dues). If a person was not a fully paid
up member of the body, their entitlements would be suspended, and they would be unable
to receive other entitlements by transfer.!

The constitution of the relevant body would then provide for the payment and collection of
annual membership dues (including interest), in addition to provisions governing the
purposes for which the funds of the relevant body could be spent, and other matters
concerning management, governance and audit. The enforcement of those matters will be
governed by contract and corporate law (whether by the Associations Incorporation Act
2015 (WA) or the Corporations Act 2001 (Cth), as applicable, together with general law
principles).

It is suggested that the body for each industry, or each fishery, be prescribed by Gazettal or
regulation. This will also enable bodies similar to WRL to be specified as the relevant body
for a particular group, or for no body to be prescribed if none is desired or required.

While there are general powers in the Fish Resources Management Act 1994 (FRMA) and
the Aquatic Resources Management Act 2016 (ARMA) permitting the imposition of
conditions, the position would be best secured by specific legislative sanction for such
conditions, as this would minimise the risk of these arrangements being undermined
administratively.

Effecting the Membership Requirements of WRL

There are three main aspects in which change is required to effect the requirement for paid
up membership of WRL to be a condition to exercising rights attached to licences and
resource shares: first, the WRL Rules of Association (“WRL Constitution”) must be altered
to provide for a membership fee and any requirements as to the application or return of
fees; second, ARMA must be amended to introduce the requirement for membership of a
peak representative body (together with regulations or a requirement in an ARUP specifying
WRL as that relevant peak body); third, the Fishing Industry Promotion Training and
Management Levy Regulations 2016 should be repealed (as we understand from your
instructions that the membership fee is intended to replace this levy).

An analogue to this proposal can be found in the requirement in s 11A of the Firearms Act 1973 (WA) that a person
be an “active and financial member” of an approved club as one condition for an approval or permit to acquire or
possess a firearm (unless other criteria are met). Further examples include the grant of particular car licencing
permits to car club members (see, for example, Road Safety (Vehicles) Regulations 2009 (Vic), Part 3.4). However,
the commercial value of resource shares and fishing licences raises more serious consequences than the
recreational nature of these examples.
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6. The WRL Constitution contains the necessary elements to effect the membership fee
with little amendment:

6.1

6.2

6.3

6.4

6.5

Clause 5.22 provides the eligibility requirements for membership, namely,
the holding of a managed fishery licence. This will require minor modification
to also include the holding of resource shares in a managed aquatic resource.
The WRL Constitution should include a category of persons eligible for
membership (as Associate Members or some other subclass of member, such
as a provisional Ordinary Member) persons who intend to acquire resource
shares or a managed fishery licence, whether by grant or transfer. The
appropriate limitation will be providing a specific time limit within which a
person must acquire resource shares or a licence and become an Ordinary
Member, failing which they will cease to be eligible and will be subject to
termination pursuant to clause 5.5.

Membership of WRL is not automatically conferred, rather, clause 5.4 puts
the onus on eligible persons to apply to the Board for membership.® As
rejection of membership applications will have the effect of preventing a
participant entering the market, to avoid the possibility of anti-competitive
behaviour by the Board (by removing the capacity to engage in anti-
competitive behaviour), clause 5.4 should be amended to require the Board
to approve the application of a person who meets the eligibility criteria.

For similar reasons, the ability to suspend or expel members, set out in clause
5.6, will require amendment. Expulsion will have the effect of preventing the
person expelled from participating in the market, and therefore should
follow carefully crafted and justifiable grounds. In our view, the ability to
suspend or expel a member for acting contrary to the interests of the
Association should be removed, and in its place there ought to be a regime
whereby suspension and expulsion under the WRL Constitution is a
consequence which follows the suspension or cancellation of authorisations
by the CEO under s 134 of ARMA.

Clause 7.1 contains a mechanism for the payment of annual subscription
fees, which will require amendment to introduce the 1% GVP fee for Ordinary
Members. The payment terms in clause 7.2 provide for cessation of
membership where fees are not paid. If WRL thinks fit, provision for the
accrual of interest on the unpaid fees may be inserted into that clause, but
given the requirement for the payment of fees as a condition of ongoing
entitlements under ARMA, interest as a compliance mechanism may not be
required. In any event, it may be desirable to expressly state in clause 7.2
that the Board will report to the CEO of the Department as to persons who
cease to be members by reason of non-payment of fees.

The WRL Constitution also contains a useful framework for provisions related
to the application of funds. Relevantly, clause 22 provides that any surplus
will be redistributed to members upon dissolution, as the board paper

Clauses refer to those in the WRL Constitution.

As a practical aside, a standard form of membership application should be devised for the purpose of streamlining

this process. The Board may direct the form of the application: clause 5.4(a).

08870-00001/12337662.2 2
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anticipates. Given the terms of clause 3.2, which requires the property and
income of WRL to be applied to its purposes, express provision should be
made, either by way of the expression of further purposes in clause 3.1, or
by way of expressly authorised or unauthorised expenditures in clause 3.2,
addressing the proposed requirements that no funds be spent for political
purposes, and that certain investments be permitted.*

Step 3: Additional Legislative Action

7. The requirement for paid up membership should be secured by legislative
amendment rather than as condition in an ARUP or Management Plan. The following
changes are likely necessary:

7.1 Sections 34 and 36 of ARMA should be amended to prohibit the allocation or
transfer of resource shares to any person who is not a member of the
prescribed peak representative body. Similarly, s 52 of ARMA should be
amended to prohibit the grant, renewal or transfer of a managed fishery
licence to a person who is not a member of the prescribed peak
representative body.” Section 134 of ARMA® should be amended to include a
new provision to the effect that the CEO must by notice in writing given to
the holder of an authorisation, suspend for any period, or refuse to renew
the authorisation if the holder is not a financial member of good standing of
the peak representative body prescribed for the managed fishery or
managed aquatic resource.

7.2 All forms of the condition should additionally provide that, for the purposes
of s 51 of the Competition and Consumer Act 2010 (Cth) and s 51 of the
Competition Code, the requirement for membership of the prescribed body
is specifically authorised. WRL must then be prescribed for the purpose of
that section.

7.3 To improve transparency of the process of selection by the Minister of the
representative body, a further provision cross-referencing to the suspension
provision can be introduced setting out the matters the Minister must have
regard to in deciding whether and which body should be prescribed for the
purpose of a managed aquatic resource or managed fishery.

7.4 As an alternative to the body being prescribed, the same framework may be
adopted around the peak representative body being determined by inclusion
in the management plan or commercial ARUP, with similar requirements for
mandatory considerations as to the appropriateness of the body. The
advantage of this approach is that it will engage the consultation obligations
in ss 18 and 273 of ARMA.

As the Associations Incorporation Act 2015, s 15(1)(c) provides that an association may invest its money “in any
other manner authorised by the rules of the association”, we consider it prudent to make express provision for the
kinds of investments that are permitted.

And if desired, the similar provision in s 66 of FRMA.

6 And if desired, the similar provision in s 143 of FRMA.

08870-00001/12337662.2 3
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Limitations of the proposed approach

8. We have identified three limitations of this proposal which should be taken together
with consideration of its merits:

8.1

8.2

8.3

First, the requirement that the peak representative body be prescribed
means that there is still a degree of government dependence, albeit limited
to the power to prescribe a body. If a body fell out of favour with
government, there would be a risk of that body being removed from the peak
representative role. Elements of WRL’s other proposal could be utilised to
limit this risk, for example by way of a vote of holders of interests in a fishery
in support of a particular body (although there is a chicken and egg element
to this, in that membership is proposed as a pre-requisite to the grant of an
entitlement, although practically speaking, the existing holders of
entitlements could undertake the first vote). Alternatively, the Minister
could be required by legislation to consider certain matters in determining
the peak representative body, thus creating a framework for judicial or
administrative review of the decision if improper considerations (such as
favourability to government) were taken into account.

Second, by reason of the requirement for payment being effected through
the constitution of the body, there is limited scope for the creation of
offences for non-payment (while theoretically possible, in the same way that
parking fines may be imposed in connection with the enforcement of
otherwise private rates to regulate parking on private land under local
parking laws, it is generally not good public policy to enforce private rights by
public law sanctions). However, the incentive to pay membership fees is
secured not by the threat of an offence and fine, but in the threat of
suspension of the licence or entitlements. If it is required, there is no reason
in principle that undertaking activities while one’s licence or entitlements are
suspended (including for non-payment of membership fees) could not attract
penalty.

Third, strictly speaking, this arrangement would constitute third-line forcing,’
within the framework of our competition laws, because it would force
licensees to acquire membership of WRL as a condition of obtaining the
privilege of fishing from the State which if effected by private arrangements
would be contrary to ss 47(1) and (7) of the Competition and Consumer Act
2010 (Cth) (CCA) and the analogous provision of the Competition Code (WA).
However, there is no contravention if the legislatively sanctioned licence
condition mechanism is adopted, because those provisions only apply to the
Crown in right of a State (or an authority) to the extent it carries on a business
oris acting in trade or commerce and s 2C(1)(b) CCA provides that the Crown
does not carry on a business by granting, refusing to grant, revoking or
suspending or varying licences (whether or not subject to conditions). To the
extent there was any concern about such a risk arising, the Parliament is able
to legislate to specifically exclude, for the purpose of s 51 CCA, the act of

7

Refusing to supply a good or service (here, a licence or resource share) unless a person acquires another service

from a particular third party (here, membership services).

08870-00001/12337662.2 4
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refusing to grant or renew, or suspending, a right, licence or entitlement for
want of the right-holder being a member of the peak representative body.

08870-00001/12337662.2 5



Appendix 3

Research Network

Draft Strategy for Security, Independence and Community Connection V1. Sept 2020 100




WesteRrRnN

ROCK

LOBStER

World leading sustainable fishery

The Western Rock Lobster Research Network
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Concept summary

Hard work, sound management and careful ecological stewardship has built the Western Rock Lobster
fishery into one of Australia’s most valuable and successful wild-catch seafood sectors. However, as
with any other successful industry, competition is emerging in premium high-end international
seafood markets, with Western Rock Lobster facing increasing competition in markets worldwide from
other Australian and international lobster species. Further, the importance of adhering to best
practice in securing community licence to operate, and increasingly the needs of understanding and
responding to shifting ecological and environmental pressures, have the potential to interrupt the
continued success and profitability of the industry.

More than ever before, it is critical that fishers, processors, wholesalers, exporters and retailers are
provided with world-leading science and research, and the technology, tools and understandings that
flow from it, to ensure that the Western Rock Lobster industry remains a global leader.

Like most other Australian primary producers, Western Rock Lobster fishers pay an industry levy that,
paired with government contributions, supports a research body aimed at securing these knowledge
and research outcomes for industry — in this case, the Fisheries Research and Development
Corporation. However, the unique nature of the marine estate and the number of industries that
impact upon it, paired with the vast and diverse array of fishing industries and their varying target
species found across Australia, require this body to have a similarly wide scope. This means that it
cannot consistently deliver the regional, species or industry focus required to drive best outcomes for
the Western Rock Lobster industry.

Of the annual levies paid by Western Rock Lobster fishers under the present system, less than 10
percent is translated to research directly and exclusively relevant to the fishery.

To address this, the Western Rock Lobster Research Network will, in partnership with industry,
research institutions and the State and Commonwealth governments, provide the specific focus that
the sector needs and deserves. Under a lean collaborative model that does not seek to replace, but
instead work with the best marine science and significant research expertise capabilities found in
Western Australia, nationally and internationally, the Network will deliver on the priorities of the
Western Rock Lobster industry. Local industry decisions made based on the real needs and concerns
of the industry will drive research priorities, drawing on the best scientific capabilities available.

In achieving these outcomes, the Network will commission and support Western Rock Lobster
research programmes that are focused, flexible, and acutely responsive to the needs of the sector.
The Network will work with and across all potential sources of knowledge, including government,
industry, academia and private research providers, as well as partnering with existing joint-venture,
funding and project management arrangements such as the Western Australian Marine Science
Institution.

With the proposed structure guided by successful existing formal mission-oriented, industry-
government-research collaborations, commercial and other potential partnership arrangements will
be at the heart of the Network’s operations, allowing it to leverage industry funds and deliver the best
possible outcomes. However, sharing and capture of data and outcomes will always remain a core
component of the Network to ensure that industry directly benefits from the endeavours of the
Network.

For an additional industry levy amount of one percent, the distribution of which will be completely
transparent to participants in the Western Rock Lobster industry and, through appropriate
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governance and management controls, subject to industry’s oversight and control, the Network is
expected to:

More than double the direct funds invested in research and development that directly
benefits the Western Rock Lobster industry, and through leveraging likely increase total
annual research and development resourcing to over $10 million;

Embed far greater Western Rock Lobster industry control over the research and development
priorities that it funds;

Facilitate local industry and expert decision-making to procure and support the best science
and technology for the benefit of the industry;

Support and deliver new knowledge, innovation and technologies to improve productivity and
profitability along the supply chain;

Increase market research and product development expertise to maintain premium export
market competitiveness;

Provide greater capacity to identify, respond to and capitalise on new and emerging
opportunities, while concomitantly responding to existing and new environmental and market
threats;

Deliver policy, economic and social research to maintain excellence in resource management,
improve domestic operating environment and maintain social licence to operate; and

Attract significant additional funding and expertise through strategic partnerships that
increase the size, scope and impact of value-adding research for the industry.

This does not mean that the Western Rock Lobster industry will not continue to invest in the research
requirements of the broader Australian fishing industry in which it is a participant. The industry will
continue to support the FRDC in this regard, but through the proposed network will take control of

the direction and leverage of the portion of its investment that pertains to specific Western Rock
Lobster knowledge and technology needs.

Subject to approval from the Western Rock Lobster Council board, next steps towards implementation
and review are as follows:

1.

Develop an investment business case for the Western Rock Lobster Research Network

Achieve industry support for the Strategy for security, independence and community
connection for the western rock lobster industry

Acquire in principle support from the Western Australian Government for a Western Rock
Lobster Research Network

Advise FRDC of intent and seek input on future funding arrangements

Develop detailed research and development plan in consultation with Western Rock Lobster
industry participants and stakeholders

Complete a detailed business plan and investment case for implementation of the Western
Rock Lobster Research Network



7. Enter into negotiations with potential strategic partners including the Western Australian
Government, FRDC and private and public research organisations

8. Establish joint venture and other required formal relationships with key co-investors and
strategic partners finalising operational agreements covering governance funding and
individual project agreements and accompanying business management processes.

9. Implementation

The Western Rock Lobster Council Board will be provided with opportunity to make informed
decisions as to whether to continue to progress the development of the proposed Network at key
stages along this process.



Introduction

The strategic use of new knowledge and technology has never been more important for the Western
Rock Lobster industry...

The Western Rock Lobster industry is the most valuable wild-catch fishery in Australia and is by far the
largest sector of the Western Australian seafood industry. In 2016—-17 (the latest period for which
comprehensive data are available), Western Australian rock lobster production accounted for 13
percent and 65 percent respectively of the national and state totals for the gross value of production
(GVP) of all fisheries, including aquaculture®.

Underpinned by a globally recognised, ‘gold-standard’ natural resource management framework, an
entrepreneurial and innovative industry, and strong industry leadership, the Western Rock Lobster
industry is presented with an unprecedented opportunity for growth. As a result of growing global
prosperity and population, by 2030 there will be five billion, mainly urbanised, middle-class consumers
across the globe, with around two-thirds of these consumers and their spending power concentrated
in Asian markets?, where Western Rock Lobster is already a sought-after premium product.

However, as demand grows, supply naturally follows. Western Rock Lobster is facing increasing
competition in its traditional and emerging markets, not only from larger volumes of lower-cost North
American Lobster and aquaculture produced tropical lobster species, but also from premium wild-
caught species such as Caribbean Lobster, and Southern Rock Lobster from south-eastern Australia
and New Zealand. In the future, increased competition can also be expected from non-seafood
gourmet and premium protein products. Further, while the disruption to trade resulting from COVID-
19 and government responses to COVID-19 will likely be short-term in nature, it remains unclear how
current regional geopolitical tensions will play out for international seafood trade and timing around
recovery of air transport availability and end consumer markets for lobster.

The opportunity presented by the growing market for premium seafood is also challenged by other
external factors. Higher water temperatures and increasing ocean acidification will continue to change
the nature and location of the fishery. From a ‘license to operate’ perspective, effective management
of the shared resource and building and supporting a positive relationship with local seafood
consumers and the community more generally will be of increasing importance.

More than ever before, ensuring that Western Rock
Lobster fishers, processors, wholesalers, exporters
and retailers have access to the knowledge they
need to make the best decisions with respect to
production systems, product development, market
strategies and external affairs, as well as the | Peter. F. Drucker
technology that ensures productivity growth,
optimal supply chain management, improved
occupational health and safety and minimal environmental impact, will be paramount to ensuring that
the industry can take advantage of the tremendous opportunity presented to it and to mitigate the
factors that threaten the industry’s ability to do so.

Knowledge has become the key economic
resource and the dominant—and perhaps
even the only—source of competitive
advantage.

! Australian Bureau of Agricultural and Resource Economics and Sciences (2018), Australian Fisheries and
Aquaculture Statistics 2017, Australian Government, Canberra

2 pezzini, M (2012), An Emerging Middle Class, published OECD Development Centre/OECD Observer, June
2012



Developing and implementing this knowledge and technology requires a new approach to industry
investment in research and development.

The current framework for industry investment in research and development is not adequately
meeting the knowledge and technology needs of the Western Rock Lobster industry...

Like the vast majority of Australia’s primary industries, the Western Rock Lobster industry is reliant on
the Australian Government’s Rural Research and Development Corporation (RRDC) framework as the
main mechanism through which research and development to support industry’s needs is developed.

Established in the late 1980s, the RRDC framework recognises that most Australian primary industries
are characterised by a large number of usually fragmented, relatively small participants. This leads to
market failure in industry investment in research and development (and in some cases industry market
development), and undermines the competitiveness of Australian industries in global markets.

To address this market failure, the RRDC framework works in agreement with industry sectors to apply
a voluntary (or in some cases compulsory) levy to create a ‘pool’ of industry funds that can be used to
invest in research (and in some cases market development) for the sector. Partly in recognition of the
fact that competitive primary industries are in the national interest, and partly to encourage support
for the levy, the Commonwealth Government then matches the levy pool to provide additional funds.
This total pool of funds is then invested by the relevant RRDC in research (and in some cases market
development) projects in accordance with a strategic framework that is agreed with industry.

While there are many desirable features of this model, it is not universally appropriate for all industries
or sectors. In particular, the Australian fishing and aquaculture industry differs from other Australian
primary industries in four key respects:

= With the exception of some aquaculture operations, the production of seafood and other
aquatic products takes place in a public space that is used by many other stakeholders for not
only fishing but also a myriad of other purposes, including recreation, the resources sector,
maritime logistics and defence.

= The natural resource that underpins that production is in many instances shared with other
sectors such as the recreational and traditional fishing sectors.

= The natural resource that underpins that production is part of a complex, interconnected
ecosystem that provides a wide range of ecosystems function, social, cultural and economic
ecosystems services that are affected by that production activity.

=  While Australian fishing and aquaculture industry GVP is dominated by a few larger sectors, it
is characterised by a multitude of smaller sectors that produce from different locations, target
different markets and often use different supply chains to produce and deliver products to
market.

Whereas, in the case of most other Australian primary industries, production takes place on tenure
that is purposed for that production (fee-simple or pastoral leasehold), focuses on a handful of
products at most and whilst obviously having some impact on ecosystems, is limited compared to the
intersection of fishing and aquaculture.

These circumstances mean that compared to RRDCs that serve other Australian primary industry
sectors, the RRDC that services the fishing and aquaculture industry, the Fisheries Research and
Development Corporation, operates in a much more complex environment. As a result, its capacity to
focus on the commercial research needs of individual sectors is diluted by the very large number of
sectors and a responsibility to address more complex and comprehensive ecosystems and natural
resource research issues than most other primary industries. This is in part addressed by the FRDC



Industry Partnership Agreement (IPA) framework, designed to ensure that the larger sectors of the
industry have more funds available to them for sector specific research than the smaller sectors.
However, regardless of the IPA framework, these larger sectors still do not have access to the same
level of leverage provided by other primary industry RRDCs.

As a responsible leader of the Australian seafood industry, the Western Rock Lobster Council is not
proposing the sector withdraw its support for the FRDC to the extent that the Western Rock Lobster
industry’s contribution supports natural resources and fisheries-wide research and development.
However, the current mechanism for resourcing sector-specific research is not providing the industry
with the best leverage, and as such is putting at risk industry’s ability to develop the knowledge and
technology required to capitalise on the opportunities and manage the risk presented to it.

This is the purpose of the proposed Rock Lobster Research Network.

The Rock Lobster Research Network

In response to the concerns highlighted above, in 2018 the Western Rock Lobster Council (WRLC)
commissioned a concept study into a Rock Lobster Research Institute®. Under the Institute model,
industry research and development investment would be managed by industry in accordance with a
research priorities plan developed by industry. Under this Institute model industry would continue to
financially support natural resource and industry-wide research through a contribution to the FRDC,
but would take control of the direction, investment and co-investment in research and development
designed to provide industry with the knowledge and technologies it requires to be optimally
competitive. Following further consultation, the proposal has evolved to a more administratively-lite,
Western Rock Lobster Research Network model (the ‘Network’) that was initially contemplated by the
Rock Lobster Research Institute Concept study.

The Network would allow industry much greater control over its research and market development
investments and provide it with access to greater opportunities for leverage from both a financial and
strategic perspective, while minimising administrative overhead absolutely. The Network is not
intended to be a research ‘doer’, but rather a strategic investor that will, in deep consultation with
industry, develop a research priorities strategy and work with research service providers and other
strategic and financial partners to give effect to projects that produce tangible knowledge and
technology outcomes that are acutely aligned with the specific needs of the Western Rock Lobster
industry.

Knowledge and technology that is required by the Western Rock
Lobster industry

Through limited consultation, the previously developed concept study identified six broad areas of
research and development that, subject to validation through a thorough and consultative research
planning process, could be the target of investments by the Network. While subject to continued
validation with industry under a proposed comprehensive research planning exercise, these broad
research areas, and indicative key themes of each, are summarised in Table 1.

3 https://www.westernrocklobster.org/knowledge-hub/report-australasian-institute-for-spiny-lobster-
research-concept-study/




Table 1 — Identified key research areas and themes (preliminary)

Research Area

Key Themes

Maintaining optimal
sustainable harvest

Improving the accuracy of stock assessments

Impact of climate change on the fishery

Impact of marine noise on the fishery

Impact of recreational and tourism use of the marine
environment on the fishery

Impact of increased coastal and urban and industrial
development on the fishery

Cumulative impact assessments

Improving productivity in the
fishing effort and maintaining
social licence to operate

Economics of Lobster fishing enterprise
Efficient vessel design

Efficient pot handling

Crew health and welfare

On-board digital systems

Improved catch targeting

Bait alternatives

Wildlife protection systems

New lobster products and
markets (in conjunction with
processors)

Capitalising on the China—Australia Free Trade
Agreement and other trade agreements

Lobster product diversification

Development of new export markets (including in-
market consumer knowledge and development)
Domestic market development

Downstream productivity and
supply chain optimisation (in
conjunction with processors)

Digital integration for product traceability and supply
chain management

Processing plant automation

Improving live product survival rates

Packaging for optimal product quality

Lobster supply chain economics

Lobster feedlot and holding
facility optimisation (in
conjunction with processors)

Feedlot systems design and husbandry practice
Nutrition for effective feedlotting of Western Rock
Lobster

Australian Lobster moulting biology

Managing animal health in Western Rock Lobster feedlot

and holding systems

Policy for industry growth

Risk and ecosystems-based fisheries management
Best practice co-management

Best practice taxation of industry

Best practice regulation of the recreational sector
Governance, leadership and people development




Structure of the Proposed Network

The Network is a facilitator and investor, rather than a doer...

There is no shortage of research infrastructure and expertise that can support the knowledge and
technology needs of the Western Rock Lobster industry. This research ‘ecosystem’ includes fisheries
resource and marine science capabilities, as well as capabilities that have until more recently had
limited relevance to the industry such as ICT, big data analytics, automation, and marine engineering
capabilities. However, this infrastructure and expertise is fragmented and distributed across
universities, government agencies, other public research organisations and private enterprise around
the world.

The Network will not attempt to replicate this infrastructure and capability. Rather it will identify the
knowledge and technology needs of the Western Rock Lobster industry, identify opportunities to
leverage the industry’s investment against financial and in-kind resources from a wide range of
potential partners and programs, and engage ‘best-in-class’ research service providers to deliver
outcomes.

The Network will take a partnering approach...

By taking control of industry investment in research that directly impacts and benefits the Western
Rock Lobster industry, the Network will be able to attract greater leverage and have greater flexibility
and control over the strategic partners it engages with to create that financial and capability leverage.

Potential partners include a wide range of Australian Government programs such as Rural Research
and Development for Profit, Regional Food Producers Innovation and Productivity Program, Food
Innovation Australia, Department of Water, Agriculture and Environment Innovation Grants,
AUSTRADE programs and Australian Research Council Programs, as well as Western Australian
Government programs being delivered by the Department of Primary Industries and Regional
Development.

Where appropriate, partners may also include technology companies, or programs being operated by
complementary or compatible industry sectors globally. However, reflecting that its core source of
funding is from Western Rock Lobster industry levies and contributions, the Network will ensure that
appropriate data management and sharing protocols remain in place to ensure that derived
competitive advantage is appropriated by the Western Australian Rock Lobster industry.

The Network will continue to work with the FRDC...

The Western Rock Lobster industry will continue to work with the FRDC through two mechanisms.
Firstly, the Western Rock Lobster industry will continue to make a voluntary contribution to the FRDC
via the Western Australian Government. This will ensure that the Western Rock Lobster industry
continues to make a contribution toward natural resource and seafood industry-wide research and
development. Secondly, the Western Rock Lobster Council will seek to have the amount that is
currently hypothecated for Western Rock Lobster sector specific research under the Western Rock
Lobster IPA allocated to the Network for investment at its direction, further adding to research
investment leverage.

The Network will be under the control of the Western Rock Lobster industry...

For the medium term, to ensure administrative efficiencies the Network will be managed as a business
unit of the WRLC, with the potential to spin it out as a subsidiary organisation considered in the future.
This will ensure that industry maintains full control over the Network and its investments, as well as
control over the intellectual property that is created from that investment and which underpins
competitive advantage developed from that investment.



The Network will be outward facing...

Through the WRLC, the Network will be an outward facing. It will proactively engage with Western
Rock Lobster industry participants, strategic and co-investment partners, research service providers,
regulators, the recreational fishing sector and the wider community. This approach will ensure that
issues are properly understood, research questions are adequately framed, strategic and financial
relationships are optimally formulated, and stakeholder issues and needs are addressed by the
outputs.

Activities that will underpin this outward facing approach include in the first instance the development
of the research priorities plan that will be undertaken through a highly consultative process, and then
through the development and execution of specific research projects that are aligned with the needs
identified by that plan. The Network will remain committed to its role as a research coordinator and
facilitator securing work and inquiry to be done by existing institutions, avoiding unnecessary
overheads to the greatest extent possible and will not have a separate physical presence.

The Network will be an administratively-lite...

Experience with operating ‘virtual’ research institutes such as that proposed, indicate that the annual
operating costs associated with administering the functions are up to $0.5 million. This is expected to
fund a full time Network Director, Executive Officer and Communications Officer.

A detailed financial forecast for the Network will be undertaken as a key component of the business
planning exercise. A critical success factor for the proposed Network will be its ability to deliver
maximum efficiency in translating levies raised on industry into research outcomes. The Network will
thus minimise any management or asset base costs associated with traditional ‘bricks and mortar’
research institutes, utilising the existing resources of WRLC. This will ensure that its administrative
costs are at the lower end of the abovementioned estimate.

To put this administration cost in context, under current arrangements the FRDC charges an 8 percent
administration fee to funds invested in IPAs. FRDC has recently undertaken an internal review and has
informed Western Rock Lobster Council that it intends to increase the FRDC administration charge by
half to 12 percent. In the case of the Western Rock Lobster IPA, this would equate to approximately
$240,000 per annum, around half of the administration cost that is likely to apply to the proposed
Research Network model, which provides the Western Rock Lobster industry with absolute control
over its innovation pathway and greater opportunities for leverage.

Governance

A governance framework that ensures that the investments made by the Network remain acutely
targeted at industry-defined needs will be critical to its success. While again subject to more detailed
design in consultation with Western Rock Lobster Council members, to be effective it is likely that the
governance framework for the Network will implement a structure similar to that illustrated in Figure
1 below.
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Western Rock Lobster Council Western Rock Lobster Council
Members Board
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Research

Western Rock Lobster Council

Priorities Chief Executive Officer
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Research Network

Executive

Figure 1 — Conceptual governance framework for the proposed Western Rock Lobster Research Network

This model will have the following characteristics:

= Research Priorities Plan—a detailed Research Priorities Plan will be developed in deep
consultation with the Western Rock Lobster industry, identifying its specific knowledge and
technology needs. This formal document will be adopted by resolution at a meeting of
Western Rock Lobster Council members.

The Network will be bound to only invest in research projects that are aligned with the
approved Research Priorities Plan. The Research Priorities Plan will be routinely reviewed to
ensure currency, and provisions will be made for the Western Rock Lobster Council to allow
deviation from a current plan in the case of unforeseen events that require an emergency
research response.

= Peak Decision-body—irrespective of whether the Network is operated under the existing
Western Rock Lobster Council structure or (in the future) a subsidiary corporation, investment
decisions will be made (in accordance with the Research Priorities Plan) by the Western Rock
Lobster Board through the CEO. The board of the WRLC may seek independent advice in
making its decisions in this regard.

= Executive—the day-to-day operations of the Network and its research projects will be
managed by a director — research and innovation who will report directly to the Chief
Executive Officer of the Western Rock Lobster Council.

Cost—benefit

The Western Rock Lobster industry doesn’t get a lot back under current arrangements...

In accordance with the determination of the Western Australian Government, Western Rock Lobster
commercial resource access fees are levied at a rate of 5.75 per cent of the three-year rolling average
of the gross value of production (GVP)*. For the 2019-20 financial year, the nominal figure on which

4 In practice, the calculation of the resource access fee is based on GVP figures for the three financial years up
to the year before last, and incorporates a per-unit charge of $0.51 relating to Fish Eye. In recent years, the
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access fees are based is $405.5 million. Over, recent years, the Western Rock Lobster fishery has
consistently accounted for around 70 per cent of all commercial fishery resource access fee receipts
of the Western Australian Government.

In accordance with Section 238 of the Fish Resources Management Act 1994 (WA), the (nominal)
5.75 per cent of GVP paid by the commercial Western Rock Lobster sector to the Western Australian
Government is credited to the Fisheries Research and Development Account, an agency special
purpose account established under Section 238(1) of the Fish Resources Management Act 1994 (WA).
At the discretion of the Minister for Fisheries, the amount is then distributed as follows:

= 0.5 percentage points (or 9 per cent of the amount paid, worth $2.0 million in 2019-20) is
allocated to the Western Australian Fishing Industry Council (WAFIC) through a funding
agreement with the Minister.

o Ofthis, 0.175 percentage points (or 3 per cent of the amount paid, worth $0.7 million
in 2019-20) is allocated to the WRLC, through a separate funding agreement, to
support its operations in relation to industry representation.

= (0.25 percentage points (or 4 per cent of the amount paid, worth $1.0 million in 2019-20) is
allocated to the FRDC for fisheries research.

= 5 percentage points (or 87 per cent of the amount paid, worth $20.3 million in 2019-20)
remains available for general application to the purposes specified in Section 238(5) (including
but not limited to defraying the costs of the administration and management of commercial
fisheries).

Under the Western Rock Lobster IPA, funding is made available by the FRDC for Western Rock Lobster
industry research. Specifically, 80 per cent of Western Rock Lobster industry funds contributed to the
FRDC via the Western Australian Government are hypothecated to the Western Rock Lobster IPA, with
these funds then matched by the FRDC on a dollar-for-dollar basis. After an administration fee is
applied by the FRDC to these funds, an amount of approximately $1.5 million will be available for
investment under the IPA in Western Rock Lobster industry research®.

Therefore, in total, the Western Rock Lobster industry receives a direct and indirect return equivalent
to only around 9 per cent of its annual Resource Access License fee. The remainder is used to support
fisheries management and research pertaining to other fisheries, defraying the cost of administration
and management of the West Coast Rock Lobster Managed Fishery and WAFIC’s representation
activities to the extent that they address whole-of-sector issues.

The proposed framework will cost more, but industry will get a lot more from the investment...

While the proposed new arrangement will require a larger investment by the Western Rock Lobster
industry than is currently the case, the new model will allow industry to significantly leverage that
investment resulting in substantially greater resource available to fund research that specifically
targets key knowledge and technology needs that have been identified by the industry.

Under the current preliminary proposal:

=  Western Rock Lobsters fishers will continue to pay the 5.75 per cent annual Resource Access
License fee to the Western Australian Government, and the Western Australian Government
will continue to invest those monies as it currently does.

value of lobster caught under the Local Lobster Program has also been included—initially as a per-unit charge
and subsequently as a component of the GVP calculation.

> As discussed previously, under the Network, the Western Rock Lobster would seek to have these IPA funds
invested with the Network for further research leverage.
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= The WRLC will negotiate with the FRDC to have greater control over how the amount of its
contribution that is hypothecated to Western Rock Lobster specific projects is invested.

= |t is proposed that in addition to the current Resource Access License Fee (5.75 per cent),
Western Rock Lobster fishers will pay an ‘industry-levy’ equivalent to 1.0 per cent directly to
the Western Rock Lobster Council. This additional revenue will be used by the Western Rock
Lobster Council, to better resource the Council and render it financially independent of the
Western Australian Government, as well as to resource the Network.

It should be noted each element of the preliminary proposal may be altered in response to
opportunities and issues identified through the business planning process that will be undertaken
should the Western Rock Lobster Council Board decide.

Under the current arrangement, the Western Rock Lobster industry has a mechanism to fund research
under its IPA to a total of $1.5 million, provided the FRDC agrees to the specific research projects.
Under the preliminary proposed arrangement, the industry would have under its control a total of
approximately $5.5 million per annum to invest in research in accordance with industry identified
needs at industry’s discretion.

Importantly, because the Western Rock Lobster industry will have greater control over a larger
investment in research and development, it will have greater flexibility with whom it partners to
leverage that investment. Other independent research institutes in Western Australia such as the
Western Australian Marine Science Institution (WAMSI), Western Australian Biodiversity Science
Institute (WABSI), Western Australia Energy Research Alliance (WAERA) and Minerals Research
Institute of Western Australia (MRIWA), while operating in different sectors and under varying
structures, have managed to achieve cash and in-kind leverage in the range of 3 to 4 times.

Based on leverage that is common to industry focused research, it is not unreasonable to envisage
that the industry’s investment in research and development under this proposal could be leveraged
to achieve cash and in-kind support of up to $14 million per annum.

A comparison between existing operating arrangements and the preliminary proposal for the Network
is shown in the table overleaf.
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Levy Framework Comparison

Applicable GVP figure

Collection of levies and fees
Access fee of 5.75%
WRLC Industry Levy

New WRLC membership fee

Total industry payment

Application of Levies

WAFIC operations (net of payment, if any, to WRLC)
WRLC operations (government funding via WAFIC)
WRLC Industry Levy

Payment to FRDC

WAG - Funds remaining in Special Purpose Account
Direct industry contribution to WRLC

Total

Funds Available to Western Rock Lobster Industry
WRLC share of access fee

WRLC Industry Levy

FRDC investment in WRL research

New WRLC membership fee

WRL industry direct benefit from resource access licence fee

WRL industry investment back in to industry (% of GVP)

Application of Western Rock Lobster Industry Funds
Operations of WRLC

Western Rock Lobster research IPA

Administration of the Network

Direct contribution to research and development

Total research funds available
Leverage 1:1
Leverage 2:1

Leverage 3:1*

Notes:

Sm (based Amount - Sm
Rate on 2019-20) Rate (2019-20)
405.5 405.5
5.75% 233 5.75% 233
$300/MFL 0.2
1% 4.1
5.80% 235 6.75% 274
0.33% 13 5.60% 0.5% 2.0 7.41%
0.18% 0.7 3.02%
$300/MFL 0.2 0.85%
0.25% 1.0 4.31% 0.25% 1.0 3.70%
5.00% 20.3 86.21% 5% 20.3 74.07%
1% 4.1 14.81%
5.80% 235 100.00% 6.75% 274 100.00%
0.7 29.54%
0.2 8.35%
15 62.11% 15 26.90%
4.1 73.10%
2.4 100.00% 5.5 100.00%
0.6% 1.4%
0.9 61% 1.5% 27%
1.5” 100% 15 27%
- 0.57 9%
- 2.1 37%
5.5 100%
15 3.5
- 7.1
- 10.6
- 14.2

A Full breakdown to be determined through the development of a detailed business case

“Includes the IPA’s FRDC administration fee of 12% (approximately 50.24m/yr)

* Best case based on the higher end of leverage achieved by comparable research network models
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Implementation and next steps

The following is an action plan to give effect to the proposed Western Rock Lobster Research Network.
It should be noted that the progression of this action plan, should it be approved, will be contingent
on progress of the independent funding proposal.

1. Develop a business investment case for the Western Rock Lobster Research Network
The Western Rock Lobster Council will undertake a a preliminary work program that
is necessary to allow the Western Rock Lobster Council Board and membership to
make an informed decision regarding the proposed Network.

2. Achieve industry support for the Strategy for security, independence and community
connection for the western rock lobster industry

3. Acquire in principle support from the Western Australian Government for a Western Rock
Lobster Research Network
The Western Rock Lobster Council will engage with the Western Australian
Government to seek in principle support for developing the Network in accordance
with the broad principles set out in this paper.

4. Advise FRDC of intent and seek input on future funding arrangements
The Western Rock Lobster Council will formally advise the FRDC of its intent to
develop a detailed business case for the Network and invite the FRDC's input to the
design of the Network, potentially under a co-design arrangement.

5. Develop detailed research and development plan in consultation with Western Rock Lobster
industry participants and stakeholders
In deep consultation with industry and other key stakeholders, the Western Rock
Lobster will develop an inaugural Research Priorities Plan for the Network that will
guide its research investment decisions and funding requirements.

6. Complete a detailed business plan and investment case for implementation of the Western
Rock Lobster Research Network

The Western Rock Lobster Council will prepare a detailed business plan and
investment case for the Network that, based on the research requirements identified
in (4) above identifies a research agenda (programmes and projects and their
intended outcomes), research project investment requirements, key partners for the
delivery of those research projects, organisational design and governance
arrangements, operational and research project cash cost and in-kind requirements
and projections, total investment requirements and the joint venture or other
collaborations required to give effect to the Network. The business and investment
case will include detailed financial forecasts, risk analysis and cost (including
opportunity cost)-benefit analysis and will be the primary tool that informs the
Western Rock Lobster Council Board and membership as to the preferred method of
establishing the proposed Network, as well as any identified opportunity cost
associated with not proceeding.
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7. Enter into negotiations with potential strategic partners including the Western Australian
Government, FRDC and private and public research organisations

The Western Rock Lobster Council will establish joint venture and other required
formal relationships with key co-investors and strategic partners as well as finalise
operational agreements covering governance funding and individual project
agreements and accompanying business management processes. In accordance with
the partnership requirements identified in the business plan, the Western Rock
Lobster Council will engage with potential funding and strategic partners to determine
terms of engagement under the Network. Core partners are expected to be Western
Rock Lobster, the WA Department of Primary Industries and Regional Development,
and FRDC. Other Network or project partners could include Western Australian
Government agencies such as Department of Biodiversity, Conservation and
Attractions, Department of Water and Environmental Regulation; Commonwealth
Government agencies and instrumentalities such as Department of Agriculture, Water
and Environment, Australian Bureau of Agriculture and Resource Economics,
Australian Institute of Marine Science and CSIRO; the university sector; other relevant
research collaborations such as the Western Australian Marine Science Institution;
international marine research organisations; and Australian and international industry
from a range of sectors including fisheries, information technology and marine
engineering. This process will also be a key decision-point for the Western Rock
Lobster Council board, as the specific terms of these relationships will fundamentally
impact the effectiveness of the proposed Network.

8. Establish joint venture and other required formal relationships with key co-investors and
strategic partners finalising operational agreements covering governance funding and
individual project agreements and accompanying business management processes.

The Western Rock Lobster Council will enter into any formal relationships with
partners and co-investors to give effect to the Network. This stage will only occur if
acceptable terms can be reached in Stage 6 above, and together with Stage 6
completion of these arrangements can take several months of negotiation and
formalisation.

9. Implementation
Should the Western Rock Lobster Council Board approve the establishment of the
Network, the Western Rock Lobster Council will give effect to research projects
through the Network in accordance with the Research Priorities Plan and decisions of
the Western Rock Lobster Board made in accordance with that Research Priorities
Plan. It is highly probable, that a phased implementation of the Network will occur,
based on available resources and the identification of agreed priority programs and
projects.
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